TOWN OF MANCHESTER-BY-THE-SEA
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SECTION 00 11 13

ADVERTISEMENT

LEGAL NOTICE
TOWN OF MANCHESTER-BY-THE-SEA
Pine Street Athletic Field

The Town of Manchester-by-the-Sea, the Awarding Authority as represented by the Manchester Parks &
Recreation Department, invites sealed bids for the Pine Street Athletic Field in Manchester-by-the-Sea,
MA, including, but not limited to, the following:

= Treeremoval

= Site preparation

= Earthwork, material import, and grading

= Environmental protection and controls

= Installation of root zone mix and sod

= Installation hot mix asphalt pavement and granite curbing

= Installation of stormwater catch basins and piping

= Installation of black vinyl chain link fence and concrete mow curb
= Other elements and work as required by the contract documents

The estimated cost of contract is $350,000 - $400,000.

Bidding procedures shall be in accordance with Massachusetts General Law, Chapter 30, Section 39M
(MGL C.30, S.39M) as amended.

Beginning December 14, 2022, unofficial copies of project specifications, including proposal forms, may
be viewed online at https://www.manchester.ma.us/629/Bids-Quotes-and-Proposals. To obtain an official
bid document in pdf format, call or email Melissa Green at 781-909-4496 or green.melissa@wseinc.com.

A pre-bid conference will be held at on site at 156 Pine Street on Wednesday, January 4, 2023, at
11:00AM. Contractors are invited to meet the designers and owner’s representative at this conference.

Sealed bids addressed to Nate Desrosiers, Town Engineer, Manchester-by-the-Sea, and endorsed, "Pine
Street Athletic Field", will be received at the Owner’s offices located at 10 Central Street, DPW Room 6,
Manchester-by-the-Sea, MA 01944, until Wednesday, January 11, 2023, at 11:00 AM local time, and at
that time will be publicly read.h

The Awarding Authority reserves the right to reject any and all bids, in whole or in part, as determined to
be in the best interest of the Town and to waive minor informalities. The Select Board is the Awarding
Authority.

No less than the minimum salaries and wages as established by the Massachusetts Department of
Labor and Industries shall be paid to employees on this project, as set forth in the bidding documents.

Any questions about this bid should be directed in writing to Melissa Green by email to
green.melissa@wseinc.com to be received no later than 5 days prior to the date fixed for the opening of
bids.
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1. Receipt and Opening of Bids

The Town of Manchester-by-the-Sea herein called the OWNER, acting by and through the
office of the Manchester-by-the-Sea Department of Public Works will receive sealed Bids
for the construction of the Pine Street Athletic Field project.

Such bids addressed to the Town of Manchester-by-the-Sea will be received at the
Manchester-by-the-Sea Department of Public Works until 11:00 AM on January 11, 2023
at which time and place said bids will be publicly opened and read aloud.

If the building at which bids are to be received is closed for any reason on the date and time
that bids are due, receipt of bids by the Owner will be postponed until the next business day
at the time originally stated for receipt of bids.

Any bid may be withdrawn prior to the above scheduled time for the opening of bids or
authorized postponement thereof. Any bid received after the time and date specified will not
be considered. By submission of a bid, the bidder agrees that this bid shall be good and may
not be withdrawn for the number of days, after the opening of bids, as stipulated in the
FORM OF GENERAL BID.

2. Location and Work to be Done

The location, general characteristics, and principal details of the Work are indicated on a set
of drawings titled "Pine Street Athletic Field", inclusive.

Additional drawings showing details in accordance with which the Work is to be done may
be furnished by addendum from time to time during the bidding period by the Owner’s
Representative and shall then become a part of the Contract Documents.

The CONTRACTOR shall furnish all superintendence, labor, services, materials, equipment,
plant, machinery, apparatus, appliances, tools, supplies, bailing, shoring, removal, and all
other things necessary to do all work required for the completion of each item of the Work
and as herein specified.

The Work to be done and paid for under any item shall not be limited to the exact extent
mentioned or described but shall include all incidental work necessary or customarily done
for the completion of that item.

3. Preparation of Bid

Each bid must be submitted on the prescribed form in Section 00 41 13 or 00 41 43 as
applicable. All blank spaces for bid prices must be filled in, in ink or typewritten, in both
words and figures.

Each bid must be submitted in a sealed envelope bearing on the outside the name of the
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7.

bidder, its address, and endorsed with the name of the project as specified in Receipt and
Opening of Bids, above.

If forwarded by mail, the sealed envelope containing the bid must be enclosed in another
envelope addressed as specified in Receipt and Opening of Bids, above.

Modification of Bids

Any bidder may modify its bid by written communication at any time prior to the scheduled
closing time for receipt of bids. Any telegraphic communication must be received by the
OWNER prior to the closing time, and, provided further, for any telegraphic communication
that modifies a bid the OWNER is satisfied that a written confirmation of the modification
over the signature of the bidder was mailed prior to the closing time.

The modification communication shall not reveal the bid price but shall provide the addition
or subtraction or other modification so that the final prices or terms will not be known by the
OWNER until the sealed bid is opened. If written confirmation is not received within two
days from the closing time, no consideration will be given to the facsimile transmission.

Obligation of Bidder

At the time of the opening of bids each bidder will be presumed to have inspected the site
and to have read and to be thoroughly familiar with the Contract Documents (including all
addenda). The failure or omission of any bidder to examine any form, instrument, or
document shall in no way relieve any bidder from any obligation in respect of its bid.

Information not Guaranteed

All information given in the Contract Documents relating to subsurface and other conditions,
natural phenomena, existing pipes, and other structures is from the best sources at present
available to the OWNER. All such information is furnished only for the information and
convenience of bidders and is not guaranteed.

It is agreed and understood that the OWNER does not warrant or guarantee that the
subsurface or other conditions, natural phenomena, existing pipes, or other structures
encountered during construction will be the same as those indicated in the Contract
Documents.

It is further agreed and understood that no bidder or CONTRACTOR shall use or be entitled
to use any of the information made available to it or obtained in any examination made by it
in any manner as a basis of or grounds for any claim or demand against the OWNER or the
OWNER’S REPRESENTATIVE, arising from or by reason of any variance which may exist
between the information made available and the actual subsurface or other conditions,
natural phenomena, existing pipes or other structures actually encountered during the
construction work, except as may otherwise be expressly provided for in the Contract
Documents.

Bid Security
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10.

Each bid must be accompanied by a certified check, a bid bond, cash, a treasurer's or
cashier's check, payable to the OWNER, in the amount stated in Section 00 11 13,
ADVERTISEMENT FOR BIDS. Such deposits will be returned to all except the three
lowest responsible and eligible bidders within five days, Saturdays, Sundays, and legal
holidays excluded, after the opening of bids, and the remaining deposits will be returned
promptly after the OWNER and the accepted bidder have executed the Contract, or if no
notice of intent to award has been presented to any bidder within 90 days, Saturdays,
Sundays and legal holidays excluded, after the date of the opening of bids, upon demand of
the bidder at any time thereafter. Bidders shall keep their bids open for 90 days.

Time for Completion

The successful general bidder must agree to commence submittals and site work on or before
dates in the winter of 2023 and spring of 2023 respectively to be specified in the written
"Notice to Proceed"” from the OWNER and to fully complete the project within the time limit
stated in the FORM OF GENERAL BID.

Addenda and Interpretations

No interpretation of the meaning of the plans, specifications or other prebid documents will
be made to any bidder orally, and if provided orally, shall not be relied upon by bidders
unless confirmed in a written addendum. All information given to bidders other than by
means of the plans, specifications, or by addenda, as described below, is given informally
and shall not be used as the basis of a claim against the OWNER or the OWNER’S
REPRESENTATIVE.

Every request for such interpretation should be in writing (typed, not handwritten) addressed
to Weston & Sampson Engineers, Inc., 85 Devonshire Street, 3" Floor, Boston, MA 02109
Attention: Melissa Green or via email at green.melissa@wseinc.com to be given
consideration must be received at least 5 days prior to the date fixed for the opening of bids.

Any and all such interpretations and any supplemental instructions will be in the form of
written addenda to the specifications which, when issued, will be emailed to all prospective
bidders to email addresses furnished by them for such purposes. Failure of any bidder to
receive any such addendum or interpretation shall not relieve such bidder from any
obligation under its bid as submitted, and each bidder must confirm for itself that it has
received all addenda. All addenda so issued shall become part of the Contract Documents.

Bid Opening Procedure

The following list of requirements shall be met by each filed bid.

Bids shall be filed at the place and before the time specified in Receipt and Opening of Bids,
above.

The bid and all accompanying documents so required shall be signed by the Bidder or its
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11.

12.

13.

14.

authorized representative before submission.

All bidders shall include with their bids written acknowledgment of receipt of all addenda.
Refer to acknowledgment form provided in the FORM OF GENERAL BID.

The total dollar amount of each bid will be read, and the three apparent lowest bids will be
selected for further consideration. These three apparent low bids will be read aloud for the
benefit of the other bidders and the bid opening procedure will be closed. All those present
at the bid opening may examine all bids after the bid opening and after the reading of the
three apparent low bids.

Comparison of Bids

Bids will be compared on the basis of the quantities and unit and lump sum prices of the base
proposal stated in the bid forms.

In the event that there is a discrepancy in the FORM OF GENERAL BID between the lump
sum or unit prices written in words and figures, the prices written in words will govern.

The OWNER agrees to examine and consider each FORM OF GENERAL BID submitted in
accordance with the terms and conditions set forth herein and as set forth in the FORM OF
GENERAL BID.

Statutes Requlating Competitive Bidding

Any bid, which does not comply with the provisions of Massachusetts General Laws Chapter
30, Section 39M as amended, need not be accepted and the OWNER may reject every such
bid.

Right to Reject Bid

The OWNER may consider informal any bid not prepared and submitted in accordance with
the provisions hereof and may waive any informalities or reject any and all bids, should the
OWNER deem it to be in the public interest to do so.

The OWNER may also reject bids which in its sole judgment are either incomplete,
conditional, obscure or not responsive or which contain additions not called for, erasures not
properly initialed, alterations, or similar irregularities, and may reject bids for any other
reason permitted by law, or the OWNER may waive such omissions, conditions or
irregularities.

Ability and Experience of Bidder

No award will be made to any bidder who cannot satisfy the OWNER that it has sufficient
ability and experience in this class of work and sufficient capital and plant to enable it to
prosecute and complete the work successfully within the time named. The OWNER's
decision or judgment on these matters will be final, conclusive, and binding to the fullest
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15.

16.

17.

18.

extent permitted by law.

The OWNER may make such investigations as it deems necessary, and the bidder shall
furnish to the OWNER, under oath if so required, all such information and data for this
purpose as the OWNER may request.

Conditions of Work

Each bidder must inform itself fully of the conditions relating to the construction of the
project and the employment of labor thereon. Failure to do so will not relieve a successful
bidder of its obligation to furnish all material and labor necessary to carry out the provisions
of its contract. Insofar as possible the CONTRACTOR, in carrying out its work, must
employ such methods or means as will not cause any interruption of or interference with the
work of any other contractor.

Security for Faithful Performance

Simultaneously with its delivery of the executed Contract, the CONTRACTOR shall furnish
a surety bond or bonds as security for faithful performance of this Contract and for the
payment of all persons performing labor and materials under this Contract as specified in
Section 00 72 00, GENERAL CONDITIONS included herein, each in the amount of 100
percent of its bid. The surety on such bond or bonds shall be a surety company qualified to
do business under the laws of the Commonwealth and satisfactory to the OWNER. The
bonds shall remain in force for one year after final acceptance of the work by the OWNER,
unless the OWNER, in writing, releases the CONTRACTOR from the obligation sooner.

Power of Attorney

Attorneys-in-fact who sign Contract bonds must file with each bond a certified and
effectively dated copy of their power of attorney.

Laws and Requlations

Applicable provisions of Massachusetts General Laws and Regulations and/or the United
States Code and Code of Federal Regulations govern this Contract and any provision in
violation of the foregoing shall be deemed null, void and of no effect. Where a conflict
between Federal and State Laws and Regulations exists, the more stringent requirement shall

apply.

The bidder's attention is directed to the fact that all applicable State laws, municipal
ordinances or bylaws, and the rules and regulations of all authorities having jurisdiction over
construction of the project shall apply to the Contract throughout, and they will be deemed to
be included in the Contract the same as though herein written out in full.

Attention is directed to Section 00 73 73.13 STATE STATUTES AND REGULATIONS
and to other applicable sections of this specification. In the event of any conflict between
provisions of law or regulation quoted or paraphrased in the Contract Documents, the actual
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19.

20.

21.

22.

23.

provisions of law or regulation shall control.

Liguidated Damages for Failure to Enter into Contract

The successful bidder, upon its failure or refusal to execute and deliver the Contract, Bonds
and Certificates of Insurance required within 10 days after receipt of notice of the acceptance
of the bid, shall, except as otherwise provided by applicable law, forfeit to the OWNER, as
liquidated damages for such failure or refusal, the security deposited with its bid, provided
that the amount forfeited shall not exceed the difference between its bid price and the bid
price of the next lowest responsible and eligible bidder. In case of death, disability, bonafide
clerical or mechanical error of a substantial nature, or other similar unforeseen circumstances
affecting the bidder, its bid deposit will be returned.

Indeterminate Items and Estimated Quantities

The work to be done under this Contract has been divided into parts or items, if applicable,
to enable each bidder to bid on different portions of the work in accordance with its estimate
of their cost and so that the actual quantity of work executed under each item may be paid for
at the price bid for that particular item, even though each bidder may have judged that such
quantity may be greater or less than the estimated quantity stated in the FORM OF
GENERAL BID.

CONTRACTOR Records

The CONTRACTOR shall comply with the provisions of Massachusetts General Laws,
Chapter 30, Section 39R, concerning CONTRACTOR records. This section has been
reprinted in Section 00 73 73.13, STATE STATUTES AND REGULATIONS.

Bidder Certification — OSHA Training

All employees who work on Massachusetts public works construction sites, on projects
estimated to cost more than $10,000, must have no less than ten (10) hours of OSHA-
approved safety and health training.

The Massachusetts Attorney General is authorized to restrain award of construction contracts
to any contractor who is in violation of this requirement and to restrain the performance of
these contracts by non-complying contractors.

Noncompliance with this law will disqualify contractors from bidding on public contracts.

Prevailing Wage Rates

Prevailing Wage Rates as determined by the Director of the Executive Office of Labor and
Workforce Development under the provision of the Massachusetts General Laws, Chapter
149, Sections 26 to 27H, as amended, apply to this project. It is the responsibility of the
bidder, before bid opening, to request if necessary, any additional information on Prevailing
Wage Rates for those trades people who may be employed for the proposed work under this
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24,

25.

26.

contract.

The Contractor is responsible for requesting up to date wage rates from the Owner prior to
the one-year anniversary of the notice to proceed of this contract. The Owner shall obtain
updated wage rates from the Director and provide them to the Contractor upon said request.

Guarantee

The Contractor shall guarantee that the Work and Services to be performed under the
Contract, and all workmanship, materials and equipment performed, furnished, used or
installed in the construction of the same shall be free from defects and flaws, and shall be
performed and furnished in strict accordance with the Drawings, Specifications, and other
contract documents, that the strength of all parts of all manufactured equipment shall be
adequate and as specified and that the performance test requirements of the contract shall be
fulfilled. This guarantee shall be for a period of one year from and after the date of
completion and acceptance of the Work as stated in the final estimate. If part of the Work is
accepted in accordance with that subsection of this AGREEMENT titled “Partial
Acceptance”, the guarantee for that part of the Work shall be for a period of one year from
the date fixed for such acceptance.

If at any time within the said period of guarantee any part of the Work requires repairing,
correction or replacement, the Owner may notify the Contractor in writing to make the
required repairs, correction or replacements. If the Contractor neglects to commence making
such repairs, corrections or replacements to the satisfaction of the Owner within seven (7)
days from the date of receipt of such notice, or having commenced fails to prosecute such
Work with diligence, the Owner may employ other persons to make said repairs, correction
or replacements, and charge the costs, including compensation for additional professional
services, to the Contractor.

Safety and Health Reqgulations

This Project is subject to the Safety and Health Regulations of the U.S. Department of Labor
set forth in Title 29 CFR, Part 1926 and to all subsequent amendments, and to the
Massachusetts Department of Labor and Industries, Division of Industrial Safety ‘Rules and
Regulations for the Prevention of Accidents in Construction Operations’ (Chapter 454 CMR
10.00 et seq.). Contractors shall be familiar with the requirements of these regulations.
Efficiency Guarantee Bond

Whenever it is written that an equipment manufacturer must have a specified period of
experience with its product, equipment which does not meet the specified experience period
can be considered if the equipment supplier or manufacturer is willing to provide an
“Efficiency Guarantee Bond” or cash deposit for the duration of the specified time period
which will guarantee replacement of that equipment in the event of failure.

END OF SECTION
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SECTION 00 31 43

PERMITS

PART 1 — GENERAL

1.01 DESCRIPTION:
This Section provides specific information and defines specific requirements of the
Contractor regarding the preparation and acquisition of permits required to perform the
work of this project.
Note to Specifier: Adjust the following to suit your job:
1.02 RELATED WORK:
A.  Section 01 11 00, CONTROL OF WORK AND MATERIALS

B. Section 01 14 19.16, DUST CONTROL

C.  Section 01 55 26.13, SIGNAGE (TRAFFIC CONTROL)

D.  Section 01 57 19, ENVIRONMENTAL PROTECTION

E. Section 31 00 00, EARTHWORK

1.03 GENERAL REQUIREMENTS:

A. The Owner has obtained or will obtain and pay for the permits listed below, which are
required for this project. The Contractor shall assist in obtaining certain permits, as
indicated. The Contractor shall obtain and pay for all other permits required, as defined
under the Permits subsection of Section 00 72 00, GENERAL CONDITIONS.

Permits by Owner Status

Conservation Commission Order of Conditions (Ch. 131, s. 40) (Attached)

1.04 CONSERVATION COMMISSION ORDERS:

The Conservation Commission has under the authority of Massachusetts General Laws
Chapter 131, Section 40, issued an Order of Conditions on the work under this contract.
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This Order is to become a part of the Contract Documents and the Contractor shall perform
all work in strict conformance with said Order. A copy of this Order is attached to this
section.

PART 2 - PRODUCTS

Not Used.

PART 3 — EXECUTION

3.01 PERFORM WORK IN ACCORDANCE WITH REQUIREMENTS:

A. The Contractor shall perform the work in accordance with the Contract Documents,
including the attached permits/order of conditions, and any applicable municipal
requirements.

B.  Prior to commencing any construction activities, the Contractor shall demonstrate to the
Owner and the Engineer, through on-site inspection and submitting copies of permits or
approvals, that it is in full compliance with the terms and conditions of all permits
specified herein. The Contractor shall maintain full compliance with all permits
throughout the performance of the work, and upon request, grant access to permitting
authorities to inspect the site for the purpose of verifying such compliance.

END OF SECTION

Documentl
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SECTION 00 41 13

FORM OF GENERAL BID

Proposal of (hereinafter called "Bidder™)*

(_) acorporation, organized and existing under the laws of the State of
(_) apartnership

(L) ajoint venture

(L) alimited liability company

(L) anindividual doing business as

*Check corporation, partnership, joint venture, LLC or individual as applicable.

To the Town of Manchester-by-the-Sea (hereinafter called "Owner").

Gentlemen:

The undersigned Bidder, in compliance with your invitation for bids for construction of
Pine Street Athletic Field, having examined the plans and specifications with related documents
and the site of the proposed work, and being familiar with all of the conditions surrounding the
construction of the proposed project including the availability of materials and labor, hereby
proposes to furnish all superintendence, labor, services, materials, equipment, plant, machinery,
apparatus, appliances, tools, supplies, bailing, shoring, removal, and all other things necessary to
construct the project in accordance with the contract documents, within the time set forth below,
and at the prices stated below. These prices are to cover all expenses incurred in performing the

work required under the contract documents, of which this bid is a part.

The Bidder hereby agrees that if selected as the Contractor it will commence work under
this contract on or before the date fixed in the written “Notice to Proceed” given by the Owner to
the Contractor and to substantially complete the project 90 days and fully complete the project
after 120 days by June 30, 2023. The Bidder further agrees to pay as liquidated damages the sum

of $1,000.00 for each consecutive calendar day thereafter during which the work has not been
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fully completed, as provided in the “Liquidated Damages” provisions of Section 00 73 00,
SUPPLEMENTARY CONDITIONS.

Bidder acknowledges receipt of the following addenda:

No. Dated:
No. Dated:
No. Dated:
No. Dated:

Item 1. BASE PROPOSAL: Bidder agrees to perform all work described in the
specifications and shown on the plans for the sum of: Dollars
and Cents ($ )

(Amounts are to be shown in both words and figures. In case of discrepancy, the amount shown

in words will govern.)

Item 2. ADD ALTERNATE No. 1: Under Add Alternate No. 1 the contractor shall

provide and install four valve boxes, four quick couplers, and 565 linear feet of 2-inch PVC

piping as indicated on the plans and as specified. Bidder agrees to perform all work described in
the specifications and shown on the plans for the sum of:
Dollars and Cents ($ )

(Amounts are to be shown in both words and figures. In case of discrepancy, the amount shown

in words will govern.)

Item 3. ADD ALTERNATE No. 2: Under Add Alternate No. 2 the contractor shall

construct a 6-foot height perimeter black vinyl chain link fence, in lieu of the 4-foot high black

vinyl chain link fence, as indicated on the plans and specified. Bidder agrees to perform all work
described in the specifications and shown on the plans for the sum of:
Dollars and Cents ($ )

(Amounts are to be shown in both words and figures. In case of discrepancy, the amount shown

in words will govern.)
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Item 3. UNIT PRICES: The Bidder agrees to perform the work described in the
specifications and shown on the plans for the following unit prices:

Item Estimated Brief Description Unit Price
No. Quantity* Bid in Both Words and Figures Total in Figures
3A 400 tons Removal and Disposal of Group A Surplus
Excavated Material, per ton $
(dollars)
and
(cents)
¢ )
Item Estimated Brief Description Unit Price
No. Quantity* Bid in Both Words and Figures Total in Figures
3B 400 tons Removal and Disposal of Group B-1 Surplus
Excavated Material, per ton $
(dollars)
and
(cents)
¢ )

Item 3A: REMOVAL AND DISPOSAL OF GROUP A SURPLUS EXCAVATED
MATERIAL.:

A. The Contractor shall provide a unit price for removal, testing, transport, and
disposal/recycling of Group A surplus excavated material in accordance with and
as defined in Specification Section 02 61 00.16, HANDLING,
TRANSPORTATION, REUSE AND OFF-SITE DISPOSAL OF SURPLUS
EXCAVATED MATERIAL. Payment will be made per ton on the basis of
certified weight slips.

B. This unit price constitutes full compensation to provide removal of Group A
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Surplus Excavated Material, complete, as described in and required by the
Contract Documents including, but not limited to; furnishing all labor, material,
tools, and equipment required to excavate, stockpile, handle, test, load and legally
haul, by licensed common carrier, and disposal/recycling excavated surplus
excavated material and replace with clean, select backfill. Contract price shall
also include moving and storing materials on-site. The work shall include

disposal/recycling at a licensed facility.

Item 3B: REMOVAL AND DISPOSAL OF GROUP B-1 SURPLUS EXCAVATED

MATERIAL:

A. The Contractor shall provide a unit price for removal, testing, transport, and

09/22/2022

disposal/recycling of Group B-1 surplus excavated material in accordance with
and as defined in Specification Section 02 61 00.16, HANDLING,
TRANSPORTATION, REUSE AND OFF-SITE DISPOSAL OF SURPLUS
EXCAVATED MATERIAL. Payment will be made per ton on the basis of

certified weight slips.

. This unit price constitutes full compensation to provide removal of Group B-1

Surplus Excavated Material, complete, as described in and required by the
Contract Documents including, but not limited to; furnishing all labor, material,
tools, and equipment required to excavate, stockpile, handle, test, load and legally
haul, by licensed common carrier, and disposal/recycling excavated surplus
excavated material and replace with clean, select backfill. Contract price shall
also include moving and storing materials on-site. The work shall include

disposal/recycling at a licensed facility.
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The BASE PROPOSAL prices shall include all labor, materials, bailing, shoring,
removal, overhead, profit, insurance, bond premiums, engineering costs, etc., to cover the

finished work of the several kinds called for.

The Bidder understands that all bids for this project are subject to the applicable bidding
laws of the Commonwealth of Massachusetts, including General Laws Chapter 30, Section 39M,

as amended.

The contract will be awarded to the lowest responsible and eligible bidder. Bidder
understands that the Owner reserves the right to reject any or all bids and to waive any
informalities in the bidding. The Bidder agrees that this bid shall be good and may not be
withdrawn for a period of 30 days, Saturdays, Sundays and legal holidays excluded, after the
opening of bids.

Within 10 days of receipt of the written notice of acceptance of this bid, the Bidder will
execute the formal agreement attached in Section 00 52 00 AGREEMENT and provide the

requisite payment and performance bonds and certificates of insurance.

Bid security is attached in the sum of five percent (5%) of the total bid in accordance
with the conditions of Section 00 21 13 INSTRUCTIONS TO BIDDERS. The bid security may
become the property of the Owner in the event the contract and bond are not executed within the
time set forth above.

The selected Contractor shall furnish a performance bond and a payment bond in an
amount at least equal to one hundred percent (100%) of the contract prices in accordance with
Section 00 61 13.13 PERFORMANCE BOND, Section 00 61 13.16 PAYMENT BOND, and as
stipulated in Section 00 72 00, GENERAL CONDITIONS of these specifications.

The undersigned offers the following information as evidence of its qualifications to

perform the work as bid upon according to all the requirements of the plans and specifications.
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1. Have been in business under present name for years.

2. The names and addresses of all persons interested in the bid (if made by a

partnership or corporation) as Principals, are as follows:

(Attach supplementary list if necessary)
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The Bidder shall state below what work of a similar character to that included in the proposed contract it has done, and give references that
will enable the Owner to judge its experience, skill and business standing (add supplementary page if necessary).

Completion Date  Project Name Contract Amount Design Engineer Reference Name Telephone No.




Pursuant to M.G.L. CH. 62C, Sec 49A, the undersigned Bidder certifies under the
penalties of perjury that it is in compliance with all laws of the Commonwealth relating to taxes,

reporting of employees and contractors, and withholding and remitting child support.

The undersigned Bidder hereby certifies it will comply with the minority workforce
percentage ratio and specific affirmative action steps contained in the EEO/AA provisions of this
Contract, including compliance with the Disadvantaged Business Enterprise as required under
these contract provisions. The contractor receiving the award of the contract shall be required to
obtain from each of its subcontractors a copy of the certification by said subcontractor,
regardless of tier, that it will comply with the minority workforce ratio and specific affirmative
action steps contained in these EEO/AA contract provisions prior to the award of such

subcontract.

The undersigned Bidder hereby certifies that (1) it is able to furnish labor that can work
in harmony with all other elements of labor employed or to be employed in the work; (2) that all
employees to be employed at the worksite will have successfully completed a course in
construction safety and health approved by the United States Occupational Safety and Health
Administration that is at least 10 hours in duration at the time the employee begins work and
who shall furnish documentation of successful completion of said course with the first certified
payroll report for each employee; and 3) that all employees to be employed in the work subject
to this bid have successfully completed a course in construction safety and health approved by
the United States Occupational Safety and Health Administration that is at least 10 hours in

duration.

The undersigned certifies under penalties of perjury that this bid is in all respects bona
fide, fair and made without collusion or fraud with any other person. As used in this paragraph
the word "person” shall mean any natural person, joint venture, partnership, corporation or other
business or legal entity which sells materials, equipment or supplies used in or for, or engages in
the performance of, the same or similar construction, reconstruction, installation, demolition,

maintenance or repair work or any part thereof.
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The undersigned Bidder hereby certifies, under pains and penalties of perjury, that the
foregoing bid is based upon the payment to laborers to be employed on the project of wages in an
amount no less than the applicable prevailing wage rates established for the project by the
Massachusetts Department of Labor and Workforce Development. The undersigned bidder
agrees to indemnify the awarding authority for, from and against any loss, expense, damages,
actions or claims, including any expense incurred in connection with any delay or stoppage of
the project work arising out of or as a result of (1) the failure of the said bid to be based upon the
payment of the said applicable prevailing wage rates or (2) the failure of the bidder, if selected as

the Contractor, to pay laborers employed on the project the said applicable prevailing wage rates.

The undersigned further certifies under penalty of perjury that the said undersigned is not
presently debarred from doing public construction work in the Commonwealth of Massachusetts
under the provisions of Section Twenty-Nine F of Chapter Twenty-Nine, Section 25C (10) of
Chapter 152 (workers’ compensation) or any other applicable debarment provisions of any other
Chapter of the General Laws or any rule or regulations promulgated thereunder

Respectfully submitted:

Date By

(Signature)

(Name - Typed or Printed)

(Title)
(SEAL - if bid is by a corporation)

(Business Name)

(Federal ID Number)

(Business Address)

(City and State)

(Telephone Number)
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SECTION 00 52 00

AGREEMENT

THIS AGREEMENT, made this day of : , by and between
The Town of Manchester-by-the-Sea, hereinafter called "OWNER," and

doing business as (a corporation) (a limited liability company) (a

partnership) (a joint venture) (an individual)* located in the Town of Manchester-By-The-Sea
County of Essex, and State of Massachusetts, hereinafter called "CONTRACTOR."

WITNESSETH: That for and in consideration of the payments and agreements hereinafter
mentioned, to be made and performed by the OWNER, the CONTRACTOR hereby agrees with the
OWNER to commence and complete the project described as follows:

Pine Street Athletic Field

hereinafter called the project, for the sum of
Dollars and Cents ($ )andall
extra work in connection therewith, under the terms as stated in the Contract Documents; and at its
own proper cost and expense to furnish superintendence, labor, services, materials, equipment, plant,
machinery, apparatus, appliances, tools, supplies, bailing, shoring, removal, and all other things
necessary to complete the said project in accordance with the conditions and prices stated in Section
004113, FORM OF GENERAL BID, Section 00 72 00, GENERAL CONDITIONS, Section 00 73
00, SUPPLEMENTARY CONDITIONS, Section 00 73 73.13, STATE STATUTES AND STATE
REGULATIONS, the plans, which include all maps, plates, drawings, blue prints, and the
specifications and all other contract documents therefor as prepared by Weston & Sampson
Engineers, Inc., including all bid documents

The CONTRACTOR hereby agrees to commence work under this contract on or before a date in the
written Notice to Proceed given by the OWNER to the CONTRACTOR and to substantially
complete the project in 90 days and fully complete the project in 120 days. The CONTRACTOR
further agrees to pay as liquidated damages the sum of $1,000 for each consecutive calendar day
thereafter during which the work has not been fully completed, as provided in the Liquidated
Damages provisions of Section 00 73 00 SUPPLEMENTARY CONDITIONS.

The CONTRACTOR shall not discriminate against or exclude any person from participation herein
on grounds of race, color, religious creed, national origin, sex, sexual orientation, ancestry, or age;
and that it shall take affirmative actions to insure that applicants are employed, and that employees
are treated during their employment, without regard to race, color, religious creed, national origin,
sex, sexual orientation, ancestry, age, or handicapped status.

The CONTRACTOR shall not participate in or cooperate with an international boycott, as defined in
Section 999 (b)(3) and (4) of the Internal Revenue Code of 1986, as amended, or engage in conduct
declared to be unlawful by Section 2 of Chapter 151E of the Massachusetts General Laws.
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Applicable provisions of Massachusetts General Laws and Regulations and/or the United States
Code and Code of Federal Regulations govern this Agreement and any provision in violation of the
foregoing shall be deemed null, void and of no effect. Where conflict between Federal and State
Laws and Regulations exists, the more stringent requirement shall apply.

Subject to G.L. ¢.30, sec. 39K and/or sec. 39G and G.L. ¢.30, sec. 39F, as applicable, the OWNER
agrees to pay the CONTRACTOR in current funds for the performance of the Agreement, subject to
additions and deductions, as provided in Section 00 72 00, GENERAL CONDITIONS, and to make
payments on account thereof as provided in Section 00 72 00, GENERAL CONDITIONS and
Section 00 73 00, SUPPLEMENTARY CONDITIONS

In accordance with the requirements of G.L. c.149, §27B, the Contractor shall submit, and shall
require all of its subcontractors required to keep a record of hours and wages paid to laborers
employed on the project to submit, to the awarding authority on a weekly basis, copies of such
records. All such weekly submissions shall be accompanied by the following certification:

The undersigned contractor hereby certifies, under the pains and penalties of perjury,
that the foregoing payroll records are true and accurate records of the wages paid to
laborers employed on the project for the period stated and said wages are in an
amount no less than the prevailing wage rates established for the project by the
Massachusetts Department of Labor and Workforce Development. The undersigned
contractor agrees, in addition to any other remedies available to the awarding
authority, to indemnify the awarding authority for, from and against any loss,
expense, damages, actions or claims, including any expense incurred in connection
with any delay or stoppage of the project work, arising out of or as a result of (1) the
contractor’s failure to pay laborers employed on the project the said applicable
prevailing wage rates; (2) the failure of the foregoing payroll records to accurately
state the said applicable prevailing wage rates; or (3) the failure of the foregoing
payroll records to accurately represent the wages actually paid to laborers employed
on the project.

The Agreed upon OVERHEAD AND PROFIT (percentage) for Change Orders on this project shall
be 15 percent.
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IN WITNESS WHEREOF, the parties to these presents have executed this Agreement in six (6)
counterparts, each of which shall be deemed an original, in the year and day first above mentioned.

AGREED:

Town of Manchester-by-the-Sea , Massachusetts

(Owner)

By

Greg Federspiel

(Name)

Town Administrator
(Title)

(Contractor)

By

(Name)

(Title)

(Address)

(City and State)

In accordance with M.G.L. C.44, Section 31C, this is to certify that an appropriation in the amount
of this Contract is available therefor and that the has been authorized to
execute the Contract and approve all requisitions and change orders.

By

(Owner's Accountant)

(Name)
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CERTIFICATE OF VOTE
(to be filed if Contractor is a Corporation)

I, , hereby certify that | am the duly qualified and acting Secretary of
(Secretary of Corporation)

and I further certify that a meeting of the Directors of said company,

(Name of Corporation)
duly called and held on , at which all members were present and voting, the
(Date of Meeting)
following vote was unanimously passed:

VOTED: To authorize and empower

Anyone acting singly, to execute Forms of General Bid, Contracts or Bonds on behalf of the
Corporation.

| further certify that the above vote is still in effect and has not been changed or modified in any
respect.

By:

(Secretary of Corporation)

A True Copy:

Attest:

(Notary Public)

My Commission Expires:

(Date)
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Contractor's Certification

A Contractor will not be eligible for award of a contract unless such Contractor has submitted the
following certification, which is deemed a part of the resulting contract:

CONTRACTOR'S CERTIFICATION

Name of the General Contractor
certifies that it:
Will not discriminate in their employment practices;

Intends to use the following listed construction trades in the work under the contract:

and

Will make good faith efforts to comply with the minority employee and women employee workforce
participation ratio goals and specific affirmative action steps contained herein; and

Is in compliance with all applicable federal and state laws, rules, and regulations governing fair labor
and employment practices; and

Will provide the provisions of the “Supplemental Equal Employment Opportunity, Non-Discrimination
and Affirmative Action Program” to each and every subcontractor employed on the Project and will

incorporate the terms of this Section into all subcontracts and work orders entered into on the Project.

Agrees to comply with all provisions contained herein.

Signature of authorized representative of Contractor Date

Printed name of authorized representative of Contractor
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Contractor’s Certification (Continued)

CERTIFICATE OF NON-COLLUSION

The undersigned certifies under penalties of perjury that this bid or proposal has been made and
submitted in good faith and without collusion or fraud with any other person. As used in this
certification, the word “person” shall mean natural person, business, partnership, corporation,
committee, union, club or other organization, entity, or group of individuals.

Signature Date

Print Name & Title Company Name

CERTIFICATE OF TAX COMPLIANCE

Pursuant to Chapter 62C of the Massachusetts General Laws, Section 49A (b), |

, authorized signatory for
Name of individual Name of contractor

do hereby certify under the pains and penalties of perjury that said contractor has complied with all
laws of the Commonwealth of Massachusetts relating to taxes, reporting of employees and
contractors, and withholding and remitting child support.

Signature Date

LABOR HARMONY AND OSHA TRAINING REQUIREMENTS

The undersigned certifies under penalties of perjury that he is able to furnish labor that can work in
harmony with all other elements of labor employed or to be employed at the work and that all
employees to be employed at the worksite and in the work will have completed an OSHA-approved
construction safety and health course lasting at least ten (10) hours.

Signature Date

Print Name & Title Company Name
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Subcontractor's Certification

Prior to the award of any subcontract, regardless of tier, the prospective subcontractor must execute
and submit to the General Contractor the following certification, which will be deemed a part of the
resulting subcontract:

SUBCONTRACTOR'S CERTIFICATION

Name of the Subcontractor

certifies that it:

7. Will not discriminate in their employment practices;

8. Intends to use the following listed construction trades in the work under the contract:

and

9. Will make good faith efforts to comply with the minority employee and women employee workforce
participation ratio goals and specific affirmative action steps contained herein; and

10. Is in compliance with all applicable federal and state laws, rules, and regulations governing fair labor
and employment practices; and

11. Will provide the provisions of the “Supplemental Equal Employment Opportunity, Non-Discrimination
and Affirmative Action Program” to each and every subcontractor employed on the Project and will

incorporate the terms of this Section into all subcontracts and work orders entered into on the Project.

12. Agrees to comply with all provisions contained herein.

Signature of authorized representative of Subcontractor Date

Printed name of authorized representative of Subcontractor

END OF SECTION
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SECTION 00 61 13.13

PERFORMANCE BOND

KNOW EVERYONE BY THESE PRESENTS: That we

(Name of Contractor)
a hereinafter called “Principal” and
(Corporation, Partnership, Joint Venture, LLC or Individual)
of , State of

(Surety) (City)
hereinafter called the "Surety" and licensed by the State Division of Insurance to do business under

the laws of the Commonwealth of Massachusetts, are held and firmly bound to the Town of
Manchester-by-the-Sea, Massachusetts, hereinafter called "Owner", in the penal sum of
Dollars and
Cents($ ) in lawful money of the
United States, for the payment of which sum well and truly to be made, we bind ourselves, our
heirs, executors, administrators and successors, jointly and severally, firmly by these presents.

THE CONDITION OF THIS OBLIGATION is such that whereas the Principal has entered
into a certain contract with the Owner (the “Contract”), dated the day of
, 20, which Contract is by reference made a part hereof, for the

construction described as follows:

Pine Street Athletic Field

NOW, THEREFORE, if the Principal shall well, truly and faithfully perform its duties, all
the undertakings, covenants, terms, conditions, and agreements of the Contract during the original
term thereof, and any extensions thereof which may be granted by the Owner, with or without
notice to the Surety, and if he shall satisfy all claims and demands incurred under the Contract,
and shall fully indemnify and save harmless the Owner from all costs and damages which it may
suffer by reason of failure to do so, and shall reimburse and repay the Owner all outlay and expense
which the Owner may incur in making good any default, then this obligation shall be void;
otherwise, this obligation shall remain in full force and effect.

PROVIDED, FURTHER, that the Surety’s obligation under this Bond shall arise after

(1) the Owner has declared the Principal in default of the Contract or any provision thereof, or (2)
has declared that the Principal has failed, or is otherwise unable or unwilling, to execute the work
consistent with, and in conformance to, the Contract (collectively referred to as a “Contractor
Default”). The determination of a Contractor Default shall be made solely by the Owner. The
Owner need not terminate the Contract to declare a Contractor Default or to invoke its rights under
this Bond, and Contractor hereby agrees not to assert any claims against Surety under any
indemnity or similar agreements on the grounds that Surety has interfered with the Contract by
fulfilling its obligations hereunder in the absence of a termination of said Contract.

When the Surety’s obligation under this Bond arises, the Surety, at its sole expense and at
the consent and election of the Owner, shall promptly take one of following steps: (1) arrange for
the Principal to perform and complete the work of the Contract; (2) arrange for a contractor other
than the Principal to perform and complete the work of the Contract; (3) reimburse the Owner, in
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a manner and at such time as the Owner shall reasonably decide, for all costs and expenses incurred
by the Owner in performing and completing the work of the Contract. Surety will keep Owner
reasonably informed of the progress, status and results of any investigation of any claim of the
Owner.

If the Surety does not proceed as provided in this Bond with due diligence and all deliberate
speed, the Surety shall be deemed to be in default of this Bond, and the Owner shall be entitled to
enforce any remedy available to the Owner.

After the Surety’s obligation under this Bond arises, the Surety is obligated, to the limit of
the amounts of this Bond, for (1) the correction of defective work and completion of the Contract;
(2) additional design, professional services, and legal costs, including attorney’s fees, resulting
from the Contractor Default or from the default of the Surety under this Bond; (3) any additional
work beyond the Contract made necessary by the Contractor Default or default of the Surety under
this Bond; (4) indemnification obligations of the Principal, if any, as provided in the Contract; and
(5) liquidated damages as provided in the Contract, or if no such damages are specified, actual
damages and consequential damages resulting from the Contractor Default or any default of the
Surety under this Bond.

Any proceeding, legal or equitable, under this Bond shall be instituted in any court of
competent jurisdiction in the Commonwealth of Massachusetts.

The Surety, for value received, hereby stipulates and agrees that no change, extension of
time, alteration or addition to the terms of the Contract or to the work to be performed thereunder
or the specifications accompanying the same shall in any way affect its obligation on this bond,
and it does hereby waive notice of any such change, extension of time, alteration or addition to the
terms of the Contract or to the work or to the specifications.

The Surety providing the Bond shall have a rating of A or better within Best’s Key Rating Guide.
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IN WITNESS WHEREOF, this instrument is executed in () counterparts, each one of which

shall be deemed an original, this the day of ,20 .
ATTEST:
Principal Witness as to Principal Signature
By -
Signature Name and Title
Name and Title Address
Address City and State

City and State

(SEAL)
ATTEST:
Surety Witness as to Surety Signature
By
Attorney-in-Fact Signature Name and Title
Name and Title Address
Address City and State
City and State
(SEAL)
NOTE: Date of Bond must not be prior to date of Contract.  If Contractor is a Partnership, all

partners should execute Bond.

END OF SECTION
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SECTION 00 61 13.16

PAYMENT BOND

KNOW EVERYONE BY THESE PRESENTS: That we

(Name of Contractor)

a hereinafter called “Principal” and
(Corporation, Partnership, Joint Venture, Limited Liability Company, or Individual)
of , State of
(Surety) (City) (State)

hereinafter called “Surety” and licensed by the State Division of Insurance to do business under
the laws of the Commonwealth of Massachusetts are held and firmly bound to the Town of
Manchester-by-the-Sea, Massachusetts, hereinafter called “Owner,” in the penal sum of

Dollars and
Cents ($ ) in lawful money of the United
States, for the payment of which sum well and truly to be made, we bind ourselves, our heirs,
executors, administrators and successors, jointly and severally, firmly by these presents.

THE CONDITION OF THIS OBLIGATION is such that whereas, the Principal has
entered into a certain contract with the Owner (the “Contract”), dated the day of
, 20 , which Contract is by reference made a part hereof, for the construction
described as follows:

Pine Street Athletic Field

NOW, THEREFORE, if the Principal shall promptly make payment to all persons, firms,
subcontractors, and corporations furnishing materials for or performing labor in the prosecution
of the work provided for in such contract, and any authorized extension or modification thereof,
including all amounts due for materials, lubricants, oil, gasoline, repairs on machinery,
equipment and tools, consumed or used in connection with the construction of such work, and all
insurance premiums on said work, and for all labor, performed in such work whether by
subcontractor or otherwise, then this obligation shall be void; otherwise to remain in full force
and effect.

PROVIDED, FURTHER, that the said Surety, for value received hereby stipulates and
agrees that no change, extension of time, alteration or addition to the terms of the Contract or to
the work to be performed thereunder or the specifications accompanying the same shall in any
way affect its obligation on this bond, and it does hereby waive notice of any such change,
extension of time, alteration or addition to the terms of this Contract or to the work or to the
specifications. The Surety Company providing the bond shall have a rating of A or better within
the Best Key Rating Guide.

PROVIDED, FURTHER, that no final settlement between the Owner and the Contractor
shall abridge the right of any beneficiary hereunder, whose claim may be unsatisfied.
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IN WITNESS WHEREOF, this instrument is executed in () counterparts, each one of

which shall be deemed an original, this the day of ,20 .
ATTEST:

Principal Witness as to Principal Signature
By

Signature Name and Title

Name and Title Address

Address City and State

City and State

(SEAL)
ATTEST:
Surety Witness as to Surety Signature
By
Attorney-in-Fact Signature Name and Title
Name and Title Address
Address City and State
City and State
(SEAL)
NOTE: Date of Bond must not be prior to date of Contract.  If Contractor is a Partnership, all partners

should execute Bond.

END OF SECTION

09/22/2022 0061 13.16-2



SECTION 00 72 00

GENERAL CONDITIONS



This document has important legal consequences; consultation with an attorney is encouraged with
respect to its use or modification. This document should be adapted to the particular circumstances of
the contemplated Project and the controlling Laws and Regulations.
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STANDARD GENERAL CONDITIONS
OF THE CONSTRUCTION CONTRACT

ARTICLE 1—DEFINITIONS AND TERMINOLOGY

1.01

Defined Terms

A. Wherever used in the Bidding Requirements or Contract Documents, a term printed with
initial capital letters, including the term’s singular and plural forms, will have the meaning
indicated in the definitions below. In addition to terms specifically defined, terms with initial
capital letters in the Contract Documents include references to identified articles and
paragraphs, and the titles of other documents or forms.

1.

Addenda—Written or graphic instruments issued prior to the opening of Bids which
clarify, correct, or change the Bidding Requirements or the proposed Contract
Documents.

Agreement—The written instrument, executed by Owner and Contractor, that sets forth
the Contract Price and Contract Times, identifies the parties and the Engineer, and
designates the specific items that are Contract Documents.

Application for Payment—The document prepared by Contractor, in a form acceptable to
Engineer, to request progress or final payments, and which is to be accompanied by such
supporting documentation as is required by the Contract Documents.

Bid—The offer of a Bidder submitted on the prescribed form setting forth the prices for
the Work to be performed.

Bidder—An individual or entity that submits a Bid to Owner.

Bidding Documents—The Bidding Requirements, the proposed Contract Documents, and
all Addenda.

Bidding Requirements—The Advertisement or invitation to bid, Instructions to Bidders,
Bid Bond or other Bid security, if any, the Bid Form, and the Bid with any attachments.

Change Order—A document which is signed by Contractor and Owner and authorizes an
addition, deletion, or revision in the Work or an adjustment in the Contract Price or the
Contract Times, or other revision to the Contract, issued on or after the Effective Date of
the Contract.

Change Proposal—A written request by Contractor, duly submitted in compliance with
the procedural requirements set forth herein, seeking an adjustment in Contract Price or
Contract Times; contesting an initial decision by Engineer concerning the requirements of
the Contract Documents or the acceptability of Work under the Contract Documents;
challenging a set-off against payments due; or seeking other relief with respect to the
terms of the Contract.

10. Claim

a. Ademand or assertion by Owner directly to Contractor, duly submitted in compliance
with the procedural requirements set forth herein, seeking an adjustment of Contract
Price or Contract Times; contesting an initial decision by Engineer concerning the
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requirements of the Contract Documents or the acceptability of Work under the
Contract Documents; contesting Engineer’s decision regarding a Change Proposal;
seeking resolution of a contractual issue that Engineer has declined to address; or
seeking other relief with respect to the terms of the Contract.

b. A demand or assertion by Contractor directly to Owner, duly submitted in compliance
with the procedural requirements set forth herein, contesting Engineer’s decision
regarding a Change Proposal, or seeking resolution of a contractual issue that
Engineer has declined to address.

c. A demand or assertion by Owner or Contractor, duly submitted in compliance with
the procedural requirements set forth herein, made pursuant to Paragraph 12.01.A.4,
concerning disputes arising after Engineer has issued a recommendation of final
payment.

d. A demand for money or services by a third party is not a Claim.

11. Constituent of Concern—Asbestos, petroleum, radioactive materials, polychlorinated
biphenyls (PCBs), lead-based paint (as defined by the HUD/EPA standard), hazardous
waste, and any substance, product, waste, or other material of any nature whatsoever
that is or becomes listed, regulated, or addressed pursuant to Laws and Regulations
regulating, relating to, or imposing liability or standards of conduct concerning, any
hazardous, toxic, or dangerous waste, substance, or material.

12. Contract—The entire and integrated written contract between Owner and Contractor
concerning the Work.

13. Contract Documents—Those items so designated in the Agreement, and which together
comprise the Contract.

14. Contract Price—The money that Owner has agreed to pay Contractor for completion of
the Work in accordance with the Contract Documents.

15. Contract Times—The number of days or the dates by which Contractor shall: (a) achieve
Milestones, if any; (b) achieve Substantial Completion; and (c) complete the Work.

16. Contractor—The individual or entity with which Owner has contracted for performance
of the Work.

17. Cost of the Work—See Paragraph 13.01 for definition.

18. Drawings—The part of the Contract that graphically shows the scope, extent, and
character of the Work to be performed by Contractor.

19. Effective Date of the Contract—The date, indicated in the Agreement, on which the
Contract becomes effective.

20. Electronic Document—Any  Project-related correspondence, attachments to
correspondence, data, documents, drawings, information, or graphics, including but not
limited to Shop Drawings and other Submittals, that are in an electronic or digital format.

21. Electronic Means—Electronic mail (email), upload/download from a secure Project
website, or other communications methods that allow: (a) the transmission or
communication of Electronic Documents; (b) the documentation of transmissions,
including sending and receipt; (c) printing of the transmitted Electronic Document by the
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22.
23.

24.

25.

26.

27.

28.

29.

30.

31.

32.

recipient; (d) the storage and archiving of the Electronic Document by sender and
recipient; and (e) the use by recipient of the Electronic Document for purposes permitted
by this Contract. Electronic Means does not include the use of text messaging, or of
Facebook, Twitter, Instagram, or similar social media services for transmission of
Electronic Documents.

Engineer—The individual or entity named as such in the Agreement.

Field Order—A written order issued by Engineer which requires minor changes in the
Work but does not change the Contract Price or the Contract Times.

Hazardous Environmental Condition—The presence at the Site of Constituents of Concern
in such quantities or circumstances that may present a danger to persons or property
exposed thereto.

a. The presence at the Site of materials that are necessary for the execution of the Work,
or that are to be incorporated into the Work, and that are controlled and contained
pursuant to industry practices, Laws and Regulations, and the requirements of the
Contract, is not a Hazardous Environmental Condition.

b. The presence of Constituents of Concern that are to be removed or remediated as
part of the Work is not a Hazardous Environmental Condition.

c. The presence of Constituents of Concern as part of the routine, anticipated, and
obvious working conditions at the Site, is not a Hazardous Environmental Condition.

Laws and Regulations; Laws or Regulations—Any and all applicable laws, statutes, rules,
regulations, ordinances, codes, and binding decrees, resolutions, and orders of any and
all governmental bodies, agencies, authorities, and courts having jurisdiction.

Liens—Charges, security interests, or encumbrances upon Contract-related funds, real
property, or personal property.

Milestone—A principal event in the performance of the Work that the Contract requires
Contractor to achieve by an intermediate completion date, or by a time prior to
Substantial Completion of all the Work.

Notice of Award—The written notice by Owner to a Bidder of Owner’s acceptance of the
Bid.

Notice to Proceed—A written notice by Owner to Contractor fixing the date on which the
Contract Times will commence to run and on which Contractor shall start to perform the
Work.

Owner—The individual or entity with which Contractor has contracted regarding the
Work, and which has agreed to pay Contractor for the performance of the Work, pursuant
to the terms of the Contract.

Progress Schedule—A schedule, prepared and maintained by Contractor, describing the
sequence and duration of the activities comprising Contractor’s plan to accomplish the
Work within the Contract Times.

Project—The total undertaking to be accomplished for Owner by engineers, contractors,
and others, including planning, study, design, construction, testing, commissioning, and
start-up, and of which the Work to be performed under the Contract Documents is a part.
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33.

34.

35.

36.

37.

38.

39.

40.

41.

42.

Resident Project Representative—The authorized representative of Engineer assigned to
assist Engineer at the Site. As used herein, the term Resident Project Representative (RPR)
includes any assistants or field staff of Resident Project Representative.

Samples—Physical examples of materials, equipment, or workmanship that are
representative of some portion of the Work and that establish the standards by which
such portion of the Work will be judged.

Schedule of Submittals—A schedule, prepared and maintained by Contractor, of required
submittals and the time requirements for Engineer’s review of the submittals.

Schedule of Values—A schedule, prepared and maintained by Contractor, allocating
portions of the Contract Price to various portions of the Work and used as the basis for
reviewing Contractor’s Applications for Payment.

Shop Drawings—All drawings, diagrams, illustrations, schedules, and other data or
information that are specifically prepared or assembled by or for Contractor and
submitted by Contractor to illustrate some portion of the Work. Shop Drawings, whether
approved or not, are not Drawings and are not Contract Documents.

Site—Lands or areas indicated in the Contract Documents as being furnished by Owner
upon which the Work is to be performed, including rights-of-way and easements, and
such other lands or areas furnished by Owner which are designated for the use of
Contractor.

Specifications—The part of the Contract that consists of written requirements for
materials, equipment, systems, standards, and workmanship as applied to the Work, and
certain administrative requirements and procedural matters applicable to the Work.

Subcontractor—An individual or entity having a direct contract with Contractor or with
any other Subcontractor for the performance of a part of the Work.

Submittal—A written or graphic document, prepared by or for Contractor, which the
Contract Documents require Contractor to submit to Engineer, or that is indicated as a
Submittal in the Schedule of Submittals accepted by Engineer. Submittals may include
Shop Drawings and Samples; schedules; product data; Owner-delegated designs;
sustainable design information; information on special procedures; testing plans; results
of tests and evaluations, source quality-control testing and inspections, and field or Site
quality-control testing and inspections; warranties and certifications; Suppliers’
instructions and reports; records of delivery of spare parts and tools; operations and
maintenance data; Project photographic documentation; record documents; and other
such documents required by the Contract Documents. Submittals, whether or not
approved or accepted by Engineer, are not Contract Documents. Change Proposals,
Change Orders, Claims, notices, Applications for Payment, and requests for interpretation
or clarification are not Submittals.

Substantial Completion—The time at which the Work (or a specified part thereof) has
progressed to the point where, in the opinion of Engineer, the Work (or a specified part
thereof) is sufficiently complete, in accordance with the Contract Documents, so that the
Work (or a specified part thereof) can be utilized for the purposes for which it is intended.
The terms “substantially complete” and “substantially completed” as applied to all or part
of the Work refer to Substantial Completion of such Work.
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43. Successful Bidder—The Bidder to which the Owner makes an award of contract.

44. Supplementary Conditions—The part of the Contract that amends or supplements these
General Conditions.

45. Supplier—A manufacturer, fabricator, supplier, distributor, or vendor having a direct
contract with Contractor or with any Subcontractor to furnish materials or equipment to
be incorporated in the Work by Contractor or a Subcontractor.

46. Technical Data

a. Those items expressly identified as Technical Data in the Supplementary Conditions,
with respect to either (1) existing subsurface conditions at or adjacent to the Site, or
existing physical conditions at or adjacent to the Site including existing surface or
subsurface structures (except Underground Facilities) or (2)Hazardous
Environmental Conditions at the Site.

b. If no such express identifications of Technical Data have been made with respect to
conditions at the Site, then Technical Data is defined, with respect to conditions at
the Site under Paragraphs 5.03, 5.04, and 5.06, as the data contained in boring logs,
recorded measurements of subsurface water levels, assessments of the condition of
subsurface facilities, laboratory test results, and other factual, objective information
regarding conditions at the Site that are set forth in any geotechnical, environmental,
or other Site or facilities conditions report prepared for the Project and made
available to Contractor.

¢. Information and data regarding the presence or location of Underground Facilities
are not intended to be categorized, identified, or defined as Technical Data, and
instead Underground Facilities are shown or indicated on the Drawings.

47. Underground Facilities—All active or not-in-service underground lines, pipelines,
conduits, ducts, encasements, cables, wires, manholes, vaults, tanks, tunnels, or other
such facilities or systems at the Site, including but not limited to those facilities or systems
that produce, transmit, distribute, or convey telephone or other communications, cable
television, fiber optic transmissions, power, electricity, light, heat, gases, oil, crude oil
products, liquid petroleum products, water, steam, waste, wastewater, storm water,
other liquids or chemicals, or traffic or other control systems. An abandoned facility or
system is not an Underground Facility.

48. Unit Price Work—Work to be paid for on the basis of unit prices.

49. Work—The entire construction or the various separately identifiable parts thereof
required to be provided under the Contract Documents. Work includes and is the result
of performing or providing all labor, services, and documentation necessary to produce
such construction; furnishing, installing, and incorporating all materials and equipment
into such construction; and may include related services such as testing, start-up, and
commissioning, all as required by the Contract Documents.

50. Work Change Directive—A written directive to Contractor issued on or after the Effective
Date of the Contract, sighed by Owner and recommended by Engineer, ordering an
addition, deletion, or revision in the Work.
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1.02

Terminology

A.

The words and terms discussed in Paragraphs 1.02.B, C, D, and E are not defined terms that
require initial capital letters, but, when used in the Bidding Requirements or Contract
Documents, have the indicated meaning.

Intent of Certain Terms or Adjectives: The Contract Documents include the terms “as allowed,”
“as approved,” “as ordered,” “as directed” or terms of like effect or import to authorize an
exercise of professional judgment by Engineer. In addition, the adjectives “reasonable,”
“suitable,” “acceptable,” “proper,” “satisfactory,” or adjectives of like effect or import are
used to describe an action or determination of Engineer as to the Work. It is intended that
such exercise of professional judgment, action, or determination will be solely to evaluate, in
general, the Work for compliance with the information in the Contract Documents and with
the design concept of the Project as a functioning whole as shown or indicated in the Contract
Documents (unless there is a specific statement indicating otherwise). The use of any such
term or adjective is not intended to and shall not be effective to assign to Engineer any duty
or authority to supervise or direct the performance of the Work, or any duty or authority to
undertake responsibility contrary to the provisions of Article 10 or any other provision of the
Contract Documents.

Day: The word “day” means a calendar day of 24 hours measured from midnight to the next
midnight.

Defective: The word “defective,” when modifying the word “Work,” refers to Work that is
unsatisfactory, faulty, or deficient in that it:

1. does not conform to the Contract Documents;

2. does not meet the requirements of any applicable inspection, reference standard, test,
or approval referred to in the Contract Documents; or

3. has been damaged prior to Engineer’s recommendation of final payment (unless
responsibility for the protection thereof has been assumed by Owner at Substantial
Completion in accordance with Paragraph 15.03 or Paragraph 15.04).

Furnish, Install, Perform, Provide

1. The word “furnish,” when used in connection with services, materials, or equipment,
means to supply and deliver said services, materials, or equipment to the Site (or some
other specified location) ready for use or installation and in usable or operable condition.

2. The word “install,” when used in connection with services, materials, or equipment,
means to put into use or place in final position said services, materials, or equipment
complete and ready for intended use.

3. The words “perform” or “provide,” when used in connection with services, materials, or
equipment, means to furnish and install said services, materials, or equipment complete
and ready for intended use.

4. If the Contract Documents establish an obligation of Contractor with respect to specific
services, materials, or equipment, but do not expressly use any of the four words
“furnish,” “install,” “perform,” or “provide,” then Contractor shall furnish and install said
services, materials, or equipment complete and ready for intended use.
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Contract Price or Contract Times: References to a change in “Contract Price or Contract Times”
or “Contract Times or Contract Price” or similar, indicate that such change applies to
(1) Contract Price, (2) Contract Times, or (3) both Contract Price and Contract Times, as
warranted, even if the term “or both” is not expressed.

Unless stated otherwise in the Contract Documents, words or phrases that have a well-known
technical or construction industry or trade meaning are used in the Contract Documents in
accordance with such recognized meaning.

ARTICLE 2—PRELIMINARY MATTERS

2.01

2.02

2.03

Delivery of Performance and Payment Bonds; Evidence of Insurance

A.

Performance and Payment Bonds: When Contractor delivers the signed counterparts of the
Agreement to Owner, Contractor shall also deliver to Owner the performance bond and
payment bond (if the Contract requires Contractor to furnish such bonds).

Evidence of Contractor’s Insurance: When Contractor delivers the signed counterparts of the
Agreement to Owner, Contractor shall also deliver to Owner, with copies to each additional
insured (as identified in the Contract), the certificates, endorsements, and other evidence of
insurance required to be provided by Contractor in accordance with Article 6, except to the
extent the Supplementary Conditions expressly establish other dates for delivery of specific
insurance policies.

Evidence of Owner’s Insurance: After receipt of the sighed counterparts of the Agreement and
all required bonds and insurance documentation, Owner shall promptly deliver to Contractor,
with copies to each additional insured (as identified in the Contract), the certificates and other
evidence of insurance required to be provided by Owner under Article 6.

Copies of Documents

A

Owner shall furnish to Contractor four printed copies of the Contract (including one fully
signed counterpart of the Agreement), and one copy in electronic portable document format
(PDF). Additional printed copies will be furnished upon request at the cost of reproduction.

Owner shall maintain and safeguard at least one original printed record version of the
Contract, including Drawings and Specifications signed and sealed by Engineer and other
design professionals. Owner shall make such original printed record version of the Contract
available to Contractor for review. Owner may delegate the responsibilities under this
provision to Engineer.

Before Starting Construction

A.

Preliminary Schedules: Within 10 days after the Effective Date of the Contract (or as otherwise
required by the Contract Documents), Contractor shall submit to Engineer for timely review:

1. a preliminary Progress Schedule indicating the times (numbers of days or dates) for
starting and completing the various stages of the Work, including any Milestones
specified in the Contract;

2. apreliminary Schedule of Submittals; and

3. a preliminary Schedule of Values for all of the Work which includes quantities and prices
of items which when added together equal the Contract Price and subdivides the Work
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into component parts in sufficient detail to serve as the basis for progress payments
during performance of the Work. Such prices will include an appropriate amount of
overhead and profit applicable to each item of Work.

2.04  Preconstruction Conference; Designation of Authorized Representatives

A. Before any Work at the Site is started, a conference attended by Owner, Contractor, Engineer,
and others as appropriate will be held to establish a working understanding among the parties
as to the Work, and to discuss the schedules referred to in Paragraph 2.03.A, procedures for
handling Shop Drawings, Samples, and other Submittals, processing Applications for Payment,
electronic or digital transmittals, and maintaining required records.

B. At this conference Owner and Contractor each shall designate, in writing, a specific individual
to act as its authorized representative with respect to the services and responsibilities under
the Contract. Such individuals shall have the authority to transmit and receive information,
render decisions relative to the Contract, and otherwise act on behalf of each respective
party.

2.05 Acceptance of Schedules

A. Atleast 10 days before submission of the first Application for Payment a conference, attended
by Contractor, Engineer, and others as appropriate, will be held to review the schedules
submitted in accordance with Paragraph 2.03.A. No progress payment will be made to
Contractor until acceptable schedules are submitted to Engineer.

1. The Progress Schedule will be acceptable to Engineer if it provides an orderly progression
of the Work to completion within the Contract Times. Such acceptance will not impose
on Engineer responsibility for the Progress Schedule, for sequencing, scheduling, or
progress of the Work, nor interfere with or relieve Contractor from Contractor’s full
responsibility therefor.

2. Contractor’s Schedule of Submittals will be acceptable to Engineer if it provides a
workable arrangement for reviewing and processing the required submittals.

3. Contractor’s Schedule of Values will be acceptable to Engineer as to form and substance
if it provides a reasonable allocation of the Contract Price to the component parts of the
Work.

4. If a schedule is not acceptable, Contractor will have an additional 10 days to revise and
resubmit the schedule.

2.06  Electronic Transmittals

A. Except as otherwise stated elsewhere in the Contract, the Owner, Engineer, and Contractor
may send, and shall accept, Electronic Documents transmitted by Electronic Means.

B. If the Contract does not establish protocols for Electronic Means, then Owner, Engineer, and
Contractor shall jointly develop such protocols.

C. Subject to any governing protocols for Electronic Means, when transmitting Electronic
Documents by Electronic Means, the transmitting party makes no representations as to long-
term compatibility, usability, or readability of the Electronic Documents resulting from the
recipient’s use of software application packages, operating systems, or computer hardware
differing from those used in the drafting or transmittal of the Electronic Documents.
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ARTICLE 3—CONTRACT DOCUMENTS: INTENT, REQUIREMENTS, REUSE

3.01 Intent

A.

The Contract Documents are complementary; what is required by one Contract Document is
as binding as if required by all.

It is the intent of the Contract Documents to describe a functionally complete Project (or part
thereof) to be constructed in accordance with the Contract Documents.

Unless otherwise stated in the Contract Documents, if there is a discrepancy between the
electronic versions of the Contract Documents (including any printed copies derived from
such electronic versions) and the printed record version, the printed record version will
govern.

The Contract supersedes prior negotiations, representations, and agreements, whether
written or oral.

Engineer will issue clarifications and interpretations of the Contract Documents as provided
herein.

Any provision or part of the Contract Documents held to be void or unenforceable under any
Law or Regulation will be deemed stricken, and all remaining provisions will continue to be
valid and binding upon Owner and Contractor, which agree that the Contract Documents will
be reformed to replace such stricken provision or part thereof with a valid and enforceable
provision that comes as close as possible to expressing the intention of the stricken provision.

Nothing in the Contract Documents creates:

1. any contractual relationship between Owner or Engineer and any Subcontractor,
Supplier, or other individual or entity performing or furnishing any of the Work, for the
benefit of such Subcontractor, Supplier, or other individual or entity; or

2. any obligation on the part of Owner or Engineer to pay or to see to the payment of any
money due any such Subcontractor, Supplier, or other individual or entity, except as may
otherwise be required by Laws and Regulations.

3.02  Reference Standards

A.

Standards Specifications, Codes, Laws and Regulations

1. Reference in the Contract Documents to standard specifications, manuals, reference
standards, or codes of any technical society, organization, or association, or to Laws or
Regulations, whether such reference be specific or by implication, means the standard
specification, manual, reference standard, code, or Laws or Regulations in effect at the
time of opening of Bids (or on the Effective Date of the Contract if there were no Bids),
except as may be otherwise specifically stated in the Contract Documents.

2. No provision of any such standard specification, manual, reference standard, or code, and
no instruction of a Supplier, will be effective to change the duties or responsibilities of
Owner, Contractor, or Engineer from those set forth in the part of the Contract
Documents prepared by or for Engineer. No such provision or instruction shall be effective
to assign to Owner or Engineer any duty or authority to supervise or direct the
performance of the Work, or any duty or authority to undertake responsibility
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inconsistent with the provisions of the part of the Contract Documents prepared by or for
Engineer.

3.03  Reporting and Resolving Discrepancies

A

B

. Reporting Discrepancies

1. Contractor’s Verification of Figures and Field Measurements: Before undertaking each
part of the Work, Contractor shall carefully study the Contract Documents, and check and
verify pertinent figures and dimensions therein, particularly with respect to applicable
field measurements. Contractor shall promptly report in writing to Engineer any conflict,
error, ambiguity, or discrepancy that Contractor discovers, or has actual knowledge of,
and shall not proceed with any Work affected thereby until the conflict, error, ambiguity,
or discrepancy is resolved by a clarification or interpretation by Engineer, or by an
amendment or supplement to the Contract issued pursuant to Paragraph 11.01.

2. Contractor’s Review of Contract Documents: If, before or during the performance of the
Work, Contractor discovers any conflict, error, ambiguity, or discrepancy within the
Contract Documents, or between the Contract Documents and (a) any applicable Law or
Regulation, (b) actual field conditions, (c) any standard specification, manual, reference
standard, or code, or (d) any instruction of any Supplier, then Contractor shall promptly
report it to Engineer in writing. Contractor shall not proceed with the Work affected
thereby (except in an emergency as required by Paragraph 7.15) until the conflict, error,
ambiguity, or discrepancy is resolved, by a clarification or interpretation by Engineer, or
by an amendment or supplement to the Contract issued pursuant to Paragraph 11.01.

3. Contractor shall not be liable to Owner or Engineer for failure to report any conflict, error,
ambiguity, or discrepancy in the Contract Documents unless Contractor had actual
knowledge thereof.

. Resolving Discrepancies

1. Except as may be otherwise specifically stated in the Contract Documents, the provisions
of the part of the Contract Documents prepared by or for Engineer take precedence in
resolving any conflict, error, ambiguity, or discrepancy between such provisions of the
Contract Documents and:

a. the provisions of any standard specification, manual, reference standard, or code, or
the instruction of any Supplier (whether or not specifically incorporated by reference
as a Contract Document); or

b. the provisions of any Laws or Regulations applicable to the performance of the Work
(unless such an interpretation of the provisions of the Contract Documents would
result in violation of such Law or Regulation).

3.04  Requirements of the Contract Documents

A

During the performance of the Work and until final payment, Contractor and Owner shall
submit to the Engineer in writing all matters in question concerning the requirements of the
Contract Documents (sometimes referred to as requests for information or interpretation—
RFls), or relating to the acceptability of the Work under the Contract Documents, as soon as
possible after such matters arise. Engineer will be the initial interpreter of the requirements
of the Contract Documents, and judge of the acceptability of the Work.
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3.05

B.

Engineer will, with reasonable promptness, render a written clarification, interpretation, or
decision on the issue submitted, or initiate an amendment or supplement to the Contract
Documents. Engineer’s written clarification, interpretation, or decision will be final and
binding on Contractor, unless it appeals by submitting a Change Proposal, and on Owner,
unless it appeals by filing a Claim.

If a submitted matter in question concerns terms and conditions of the Contract Documents
that do not involve (1) the performance or acceptability of the Work under the Contract
Documents, (2) the design (as set forth in the Drawings, Specifications, or otherwise), or (3)
other engineering or technical matters, then Engineer will promptly notify Owner and
Contractor in writing that Engineer is unable to provide a decision or interpretation. If Owner
and Contractor are unable to agree on resolution of such a matter in question, either party
may pursue resolution as provided in Article 12.

Reuse of Documents

A.

B.

Contractor and its Subcontractors and Suppliers shall not:

1. have or acquire any title to or ownership rights in any of the Drawings, Specifications, or
other documents (or copies of any thereof) prepared by or bearing the seal of Engineer
or its consultants, including electronic media versions, or reuse any such Drawings,
Specifications, other documents, or copies thereof on extensions of the Project or any
other project without written consent of Owner and Engineer and specific written
verification or adaptation by Engineer; or

2. have or acquire any title or ownership rights in any other Contract Documents, reuse any
such Contract Documents for any purpose without Owner’s express written consent, or
violate any copyrights pertaining to such Contract Documents.

The prohibitions of this Paragraph 3.05 will survive final payment, or termination of the
Contract. Nothing herein precludes Contractor from retaining copies of the Contract
Documents for record purposes.

ARTICLE 4—COMMENCEMENT AND PROGRESS OF THE WORK

4.01

4.02

4.03

Commencement of Contract Times; Notice to Proceed

A.

The Contract Times will commence to run on the 30th day after the Effective Date of the
Contract or, if a Notice to Proceed is given, on the day indicated in the Notice to Proceed. A
Notice to Proceed may be given at any time within 30 days after the Effective Date of the
Contract. In no event will the Contract Times commence to run later than the 60th day after
the day of Bid opening or the 30th day after the Effective Date of the Contract, whichever
date is earlier.

Starting the Work

A.

Contractor shall start to perform the Work on the date when the Contract Times commence
to run. No Work may be done at the Site prior to such date.

Reference Points

A

Owner shall provide engineering surveys to establish reference points for construction which
in Engineer’s judgment are necessary to enable Contractor to proceed with the Work.
Contractor shall be responsible for laying out the Work, shall protect and preserve the
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established reference points and property monuments, and shall make no changes or
relocations without the prior written approval of Owner. Contractor shall report to Engineer
whenever any reference point or property monument is lost or destroyed or requires
relocation because of necessary changes in grades or locations, and shall be responsible for
the accurate replacement or relocation of such reference points or property monuments by
professionally qualified personnel.

4.04  Progress Schedule

A.

B.

Contractor shall adhere to the Progress Schedule established in accordance with
Paragraph 2.05 as it may be adjusted from time to time as provided below.

1. Contractor shall submit to Engineer for acceptance (to the extent indicated in
Paragraph 2.05) proposed adjustments in the Progress Schedule that will not result in
changing the Contract Times.

2. Proposed adjustments in the Progress Schedule that will change the Contract Times must
be submitted in accordance with the requirements of Article 11.

Contractor shall carry on the Work and adhere to the Progress Schedule during all disputes or
disagreements with Owner. No Work will be delayed or postponed pending resolution of any
disputes or disagreements, or during any appeal process, except as permitted by
Paragraph 16.04, or as Owner and Contractor may otherwise agree in writing.

4.05 Delays in Contractor’s Progress

A.

If Owner, Engineer, or anyone for whom Owner is responsible, delays, disrupts, or interferes
with the performance or progress of the Work, then Contractor shall be entitled to an
equitable adjustment in Contract Price or Contract Times.

Contractor shall not be entitled to an adjustment in Contract Price or Contract Times for delay,
disruption, or interference caused by or within the control of Contractor. Delay, disruption,
and interference attributable to and within the control of a Subcontractor or Supplier shall be
deemed to be within the control of Contractor.

If Contractor’s performance or progress is delayed, disrupted, or interfered with by
unanticipated causes not the fault of and beyond the control of Owner, Contractor, and those
for which they are responsible, then Contractor shall be entitled to an equitable adjustment
in Contract Times. Such an adjustment will be Contractor’s sole and exclusive remedy for the
delays, disruption, and interference described in this paragraph. Causes of delay, disruption,
or interference that may give rise to an adjustment in Contract Times under this paragraph
include but are not limited to the following:

1. Severe and unavoidable natural catastrophes such as fires, floods, epidemics, and
earthquakes;

2. Abnormal weather conditions;

3. Acts orfailures to act of third-party utility owners or other third-party entities (other than
those third-party utility owners or other third-party entities performing other work at or
adjacent to the Site as arranged by or under contract with Owner, as contemplated in
Article 8); and

4. Acts of war or terrorism.
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D. Contractor’s entitlement to an adjustment of Contract Times or Contract Price is limited as

follows:

1. Contractor’s entitlement to an adjustment of the Contract Times is conditioned on the
delay, disruption, or interference adversely affecting an activity on the critical path to
completion of the Work, as of the time of the delay, disruption, or interference.

2. Contractor shall not be entitled to an adjustment in Contract Price for any delay,
disruption, or interference if such delay is concurrent with a delay, disruption, or
interference caused by or within the control of Contractor. Such a concurrent delay by
Contractor shall not preclude an adjustment of Contract Times to which Contractor is
otherwise entitled.

3. Adjustments of Contract Times or Contract Price are subject to the provisions of
Article 11.

Each Contractor request or Change Proposal seeking an increase in Contract Times or Contract
Price must be supplemented by supporting data that sets forth in detail the following:

1. The circumstances that form the basis for the requested adjustment;

2. The date upon which each cause of delay, disruption, or interference began to affect the
progress of the Work;

3. The date upon which each cause of delay, disruption, or interference ceased to affect the
progress of the Work;

4. The number of days’ increase in Contract Times claimed as a consequence of each such
cause of delay, disruption, or interference; and

5. The impact on Contract Price, in accordance with the provisions of Paragraph 11.07.

Contractor shall also furnish such additional supporting documentation as Owner or Engineer
may require including, where appropriate, a revised progress schedule indicating all the
activities affected by the delay, disruption, or interference, and an explanation of the effect
of the delay, disruption, or interference on the critical path to completion of the Work.

Delays, disruption, and interference to the performance or progress of the Work resulting
from the existence of a differing subsurface or physical condition, an Underground Facility
that was not shown or indicated by the Contract Documents, or not shown or indicated with
reasonable accuracy, and those resulting from Hazardous Environmental Conditions, are
governed by Article 5, together with the provisions of Paragraphs 4.05.D and 4.05.E.

Paragraph 8.03 addresses delays, disruption, and interference to the performance or progress
of the Work resulting from the performance of certain other work at or adjacent to the Site.

ARTICLE 5—SITE; SUBSURFACE AND PHYSICAL CONDITIONS; HAZARDOUS ENVIRONMENTAL
CONDITIONS

5.01

Availability of Lands

A. Owner shall furnish the Site. Owner shall notify Contractor in writing of any encumbrances or

restrictions not of general application but specifically related to use of the Site with which
Contractor must comply in performing the Work.
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B. Upon reasonable written request, Owner shall furnish Contractor with a current statement of
record legal title and legal description of the lands upon which permanent improvements are
to be made and Owner’s interest therein as necessary for giving notice of or filing a mechanic’s
or construction lien against such lands in accordance with applicable Laws and Regulations.

C. Contractor shall provide for all additional lands and access thereto that may be required for
temporary construction facilities or storage of materials and equipment.

5.02  Use of Site and Other Areas
A. Limitation on Use of Site and Other Areas

1. Contractor shall confine construction equipment, temporary construction facilities, the
storage of materials and equipment, and the operations of workers to the Site, adjacent
areas that Contractor has arranged to use through construction easements or otherwise,
and other adjacent areas permitted by Laws and Regulations, and shall not unreasonably
encumber the Site and such other adjacent areas with construction equipment or other
materials or equipment. Contractor shall assume full responsibility for (a) damage to the
Site; (b) damage to any such other adjacent areas used for Contractor’s operations; (c)
damage to any other adjacent land or areas, or to improvements, structures, utilities, or
similar facilities located at such adjacent lands or areas; and (d) for injuries and losses
sustained by the owners or occupants of any such land or areas; provided that such
damage or injuries result from the performance of the Work or from other actions or
conduct of the Contractor or those for which Contractor is responsible.

2. If a damage or injury claim is made by the owner or occupant of any such land or area
because of the performance of the Work, or because of other actions or conduct of the
Contractor or those for which Contractor is responsible, Contractor shall (a) take
immediate corrective or remedial action as required by Paragraph 7.13, or otherwise; (b)
promptly attempt to settle the claim as to all parties through negotiations with such
owner or occupant, or otherwise resolve the claim by arbitration or other dispute
resolution proceeding, or in a court of competent jurisdiction; and (c) to the fullest extent
permitted by Laws and Regulations, indemnify and hold harmless Owner and Engineer,
and the officers, directors, members, partners, employees, agents, consultants and
subcontractors of each and any of them, from and against any such claim, and against all
costs, losses, and damages (including but not limited to all fees and charges of engineers,
architects, attorneys, and other professionals and all court or arbitration or other dispute
resolution costs) arising out of or relating to any claim or action, legal or equitable,
brought by any such owner or occupant against Owner, Engineer, or any other party
indemnified hereunder to the extent caused directly or indirectly, in whole or in part by,
or based upon, Contractor’s performance of the Work, or because of other actions or
conduct of the Contractor or those for which Contractor is responsible.

B. Removal of Debris During Performance of the Work: During the progress of the Work the
Contractor shall keep the Site and other adjacent areas free from accumulations of waste
materials, rubbish, and other debris. Removal and disposal of such waste materials, rubbish,
and other debris will conform to applicable Laws and Regulations.

C. Cleaning: Prior to Substantial Completion of the Work Contractor shall clean the Site and the
Work and make it ready for utilization by Owner. At the completion of the Work Contractor
shall remove from the Site and adjacent areas all tools, appliances, construction equipment
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and machinery, and surplus materials and shall restore to original condition all property not
designated for alteration by the Contract Documents.

D. Loading of Structures: Contractor shall not load nor permit any part of any structure to be
loaded in any manner that will endanger the structure, nor shall Contractor subject any part
of the Work or adjacent structures or land to stresses or pressures that will endanger them.

5.03  Subsurface and Physical Conditions
A. Reports and Drawings: The Supplementary Conditions identify:

1. Those reports of explorations and tests of subsurface conditions at or adjacent to the Site
that contain Technical Data;

2. Those drawings of existing physical conditions at or adjacent to the Site, including those
drawings depicting existing surface or subsurface structures at or adjacent to the Site
(except Underground Facilities), that contain Technical Data; and

3. Technical Data contained in such reports and drawings.

B. Underground Facilities: Underground Facilities are shown or indicated on the Drawings,
pursuant to Paragraph 5.05, and not in the drawings referred to in Paragraph 5.03.A.
Information and data regarding the presence or location of Underground Facilities are not
intended to be categorized, identified, or defined as Technical Data.

C. Reliance by Contractor on Technical Data: Contractor may rely upon the accuracy of the
Technical Data expressly identified in the Supplementary Conditions with respect to such
reports and drawings, but such reports and drawings are not Contract Documents. If no such
express identification has been made, then Contractor may rely upon the accuracy of the
Technical Data as defined in Paragraph 1.01.A.46.b.

D. Limitations of Other Data and Documents: Except for such reliance on Technical Data,
Contractor may not rely upon or make any claim against Owner or Engineer, or any of their
officers, directors, members, partners, employees, agents, consultants, or subcontractors,
with respect to:

1. the completeness of such reports and drawings for Contractor’s purposes, including, but
not limited to, any aspects of the means, methods, techniques, sequences, and
procedures of construction to be employed by Contractor, and safety precautions and
programs incident thereto;

2. other data, interpretations, opinions, and information contained in such reports or shown
or indicated in such drawings;

3. the contents of other Site-related documents made available to Contractor, such as
record drawings from other projects at or adjacent to the Site, or Owner’s archival
documents concerning the Site; or

4. any Contractor interpretation of or conclusion drawn from any Technical Data or any such
other data, interpretations, opinions, or information.
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5.04

Differing Subsurface or Physical Conditions

A. Notice by Contractor: If Contractor believes that any subsurface or physical condition that is

uncovered or revealed at the Site:

1. is of such a nature as to establish that any Technical Data on which Contractor is entitled
to rely as provided in Paragraph 5.03 is materially inaccurate;

2. is of such a nature as to require a change in the Drawings or Specifications;
3. differs materially from that shown or indicated in the Contract Documents; or

4. is of an unusual nature, and differs materially from conditions ordinarily encountered and
generally recognized as inherent in work of the character provided for in the Contract
Documents;

then Contractor shall, promptly after becoming aware thereof and before further disturbing
the subsurface or physical conditions or performing any Work in connection therewith (except
in an emergency as required by Paragraph 7.15), notify Owner and Engineer in writing about
such condition. Contractor shall not further disturb such condition or perform any Work in
connection therewith (except with respect to an emergency) until receipt of a written
statement permitting Contractor to do so.

Engineer’s Review: After receipt of written notice as required by the preceding paragraph,
Engineer will promptly review the subsurface or physical condition in question; determine
whether it is necessary for Owner to obtain additional exploration or tests with respect to the
condition; conclude whether the condition falls within any one or more of the differing site
condition categories in Paragraph 5.04.A; obtain any pertinent cost or schedule information
from Contractor; prepare recommendations to Owner regarding the Contractor’s resumption
of Work in connection with the subsurface or physical condition in question and the need for
any change in the Drawings or Specifications; and advise Owner in writing of Engineer’s
findings, conclusions, and recommendations.

Owner’s Statement to Contractor Regarding Site Condition: After receipt of Engineer’s written
findings, conclusions, and recommendations, Owner shall issue a written statement to
Contractor (with a copy to Engineer) regarding the subsurface or physical condition in
guestion, addressing the resumption of Work in connection with such condition, indicating
whether any change in the Drawings or Specifications will be made, and adopting or rejecting
Engineer’s written findings, conclusions, and recommendations, in whole or in part.

Early Resumption of Work: If at any time Engineer determines that Work in connection with
the subsurface or physical condition in question may resume prior to completion of Engineer’s
review or Owner’s issuance of its statement to Contractor, because the condition in question
has been adequately documented, and analyzed on a preliminary basis, then the Engineer
may at its discretion instruct Contractor to resume such Work.

Possible Price and Times Adjustments

1. Contractor shall be entitled to an equitable adjustment in Contract Price or Contract
Times, to the extent that the existence of a differing subsurface or physical condition, or
any related delay, disruption, or interference, causes an increase or decrease in
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Contractor’s cost of, or time required for, performance of the Work; subject, however, to
the following:

a. Such condition must fall within any one or more of the categories described in
Paragraph 5.04.A;

b. With respect to Work that is paid for on a unit price basis, any adjustment in Contract
Price will be subject to the provisions of Paragraph 13.03; and,

c. Contractor’s entitlement to an adjustment of the Contract Times is subject to the
provisions of Paragraphs 4.05.D and 4.05.E.

Contractor shall not be entitled to any adjustment in the Contract Price or Contract Times
with respect to a subsurface or physical condition if:

a. Contractor knew of the existence of such condition at the time Contractor made a
commitment to Owner with respect to Contract Price and Contract Times by the
submission of a Bid or becoming bound under a negotiated contract, or otherwise;

b. The existence of such condition reasonably could have been discovered or revealed
as a result of any examination, investigation, exploration, test, or study of the Site and
contiguous areas expressly required by the Bidding Requirements or Contract
Documents to be conducted by or for Contractor prior to Contractor’s making such
commitment; or

c. Contractor failed to give the written notice required by Paragraph 5.04.A.

If Owner and Contractor agree regarding Contractor’s entitlement to and the amount or
extent of any adjustment in the Contract Price or Contract Times, then any such
adjustment will be set forth in a Change Order.

Contractor may submit a Change Proposal regarding its entitlement to or the amount or
extent of any adjustment in the Contract Price or Contract Times, no later than 30 days
after Owner’s issuance of the Owner’s written statement to Contractor regarding the
subsurface or physical condition in question.

Underground Facilities; Hazardous Environmental Conditions: Paragraph 5.05 governs rights

and

responsibilities regarding the presence or location of Underground Facilities.

Paragraph 5.06 governs rights and responsibilities regarding Hazardous Environmental
Conditions. The provisions of Paragraphs 5.03 and 5.04 are not applicable to the presence or
location of Underground Facilities, or to Hazardous Environmental Conditions.

5.05 Underground Facilities

A.

Contractor’s Responsibilities: Unless it is otherwise expressly provided in the Supplementary
Conditions, the cost of all of the following are included in the Contract Price, and Contractor
shall have full responsibility for:

1.

reviewing and checking all information and data regarding existing Underground Facilities
at the Site;

complying with applicable state and local utility damage prevention Laws and
Regulations;
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3. verifying the actual location of those Underground Facilities shown or indicated in the
Contract Documents as being within the area affected by the Work, by exposing such
Underground Facilities during the course of construction;

4. coordination of the Work with the owners (including Owner) of such Underground
Facilities, during construction; and

5. the safety and protection of all existing Underground Facilities at the Site, and repairing
any damage thereto resulting from the Work.

B. Notice by Contractor: If Contractor believes that an Underground Facility that is uncovered or
revealed at the Site was not shown or indicated on the Drawings, or was not shown or
indicated on the Drawings with reasonable accuracy, then Contractor shall, promptly after
becoming aware thereof and before further disturbing conditions affected thereby or
performing any Work in connection therewith (except in an emergency as required by
Paragraph 7.15), notify Owner and Engineer in writing regarding such Underground Facility.

C. Engineer’s Review: Engineer will:

1. promptly review the Underground Facility and conclude whether such Underground
Facility was not shown or indicated on the Drawings, or was not shown or indicated with
reasonable accuracy;

2. identify and communicate with the owner of the Underground Facility; prepare
recommendations to Owner (and if necessary issue any preliminary instructions to
Contractor) regarding the Contractor’s resumption of Work in connection with the
Underground Facility in question;

3. obtain any pertinent cost or schedule information from Contractor; determine the extent,
if any, to which a change is required in the Drawings or Specifications to reflect and
document the consequences of the existence or location of the Underground Facility; and

4. advise Owner in writing of Engineer’s findings, conclusions, and recommendations.

During such time, Contractor shall be responsible for the safety and protection of such
Underground Facility.

D. Owner’s Statement to Contractor Regarding Underground Facility: After receipt of Engineer’s
written findings, conclusions, and recommendations, Owner shall issue a written statement
to Contractor (with a copy to Engineer) regarding the Underground Facility in question
addressing the resumption of Work in connection with such Underground Facility, indicating
whether any change in the Drawings or Specifications will be made, and adopting or rejecting
Engineer’s written findings, conclusions, and recommendations in whole or in part.

E. Early Resumption of Work: If at any time Engineer determines that Work in connection with
the Underground Facility may resume prior to completion of Engineer’s review or Owner’s
issuance of its statement to Contractor, because the Underground Facility in question and
conditions affected by its presence have been adequately documented, and analyzed on a
preliminary basis, then the Engineer may at its discretion instruct Contractor to resume such
Work.

F. Possible Price and Times Adjustments

1. Contractor shall be entitled to an equitable adjustment in the Contract Price or Contract
Times, to the extent that any existing Underground Facility at the Site that was not shown

EJCDC® C-700, Standard General Conditions of the Construction Contract.
Copyright® 2018 National Society of Professional Engineers, American Council of Engineering Companies,
and American Society of Civil Engineers. All rights reserved.
Page 18 of 70



or indicated on the Drawings, or was not shown or indicated with reasonable accuracy,
or any related delay, disruption, or interference, causes an increase or decrease in
Contractor’s cost of, or time required for, performance of the Work; subject, however, to
the following:

a. With respect to Work that is paid for on a unit price basis, any adjustment in Contract
Price will be subject to the provisions of Paragraph 13.03;

b. Contractor’s entitlement to an adjustment of the Contract Times is subject to the
provisions of Paragraphs 4.05.D and 4.05.E; and

c. Contractor gave the notice required in Paragraph 5.05.B.

2. If Owner and Contractor agree regarding Contractor’s entitlement to and the amount or
extent of any adjustment in the Contract Price or Contract Times, then any such
adjustment will be set forth in a Change Order.

3. Contractor may submit a Change Proposal regarding its entitlement to or the amount or
extent of any adjustment in the Contract Price or Contract Times, no later than 30 days
after Owner’s issuance of the Owner’s written statement to Contractor regarding the
Underground Facility in question.

4. The information and data shown or indicated on the Drawings with respect to existing
Underground Facilities at the Site is based on information and data (a) furnished by the
owners of such Underground Facilities, or by others, (b) obtained from available records,
or (c) gathered in an investigation conducted in accordance with the current edition of
ASCE 38, Standard Guideline for the Collection and Depiction of Existing Subsurface Utility
Data, by the American Society of Civil Engineers. If such information or data is incorrect
or incomplete, Contractor’'s remedies are limited to those set forth in this
Paragraph 5.05.F.

5.06  Hazardous Environmental Conditions at Site
A. Reports and Drawings: The Supplementary Conditions identify:

1. those reports known to Owner relating to Hazardous Environmental Conditions that have
been identified at or adjacent to the Site;

2. drawings known to Owner relating to Hazardous Environmental Conditions that have
been identified at or adjacent to the Site; and

3. Technical Data contained in such reports and drawings.

B. Reliance by Contractor on Technical Data Authorized: Contractor may rely upon the accuracy
of the Technical Data expressly identified in the Supplementary Conditions with respect to
such reports and drawings, but such reports and drawings are not Contract Documents. If no
such express identification has been made, then Contractor may rely on the accuracy of the
Technical Data as defined in Paragraph 1.01.A.46.b. Except for such reliance on Technical
Data, Contractor may not rely upon or make any claim against Owner or Engineer, or any of
their officers, directors, members, partners, employees, agents, consultants, or
subcontractors, with respect to:

1. the completeness of such reports and drawings for Contractor’s purposes, including, but
not limited to, any aspects of the means, methods, techniques, sequences and procedures
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of construction to be employed by Contractor, and safety precautions and programs
incident thereto;

2. otherdata, interpretations, opinions, and information contained in such reports or shown
or indicated in such drawings; or

3. any Contractor interpretation of or conclusion drawn from any Technical Data or any such
other data, interpretations, opinions or information.

Contractor shall not be responsible for removing or remediating any Hazardous
Environmental Condition encountered, uncovered, or revealed at the Site unless such
removal or remediation is expressly identified in the Contract Documents to be within the
scope of the Work.

Contractor shall be responsible for controlling, containing, and duly removing all Constituents
of Concern brought to the Site by Contractor, Subcontractors, Suppliers, or anyone else for
whom Contractor is responsible, and for any associated costs; and for the costs of removing
and remediating any Hazardous Environmental Condition created by the presence of any such
Constituents of Concern.

If Contractor encounters, uncovers, or reveals a Hazardous Environmental Condition whose
removal or remediation is not expressly identified in the Contract Documents as being within
the scope of the Work, or if Contractor or anyone for whom Contractor is responsible creates
a Hazardous Environmental Condition, then Contractor shall immediately: (1) secure or
otherwise isolate such condition; (2) stop all Work in connection with such condition and in
any area affected thereby (except in an emergency as required by Paragraph 7.15); and (3)
notify Owner and Engineer (and promptly thereafter confirm such notice in writing). Owner
shall promptly consult with Engineer concerning the necessity for Owner to retain a qualified
expert to evaluate such condition or take corrective action, if any. Promptly after consulting
with Engineer, Owner shall take such actions as are necessary to permit Owner to timely
obtain required permits and provide Contractor the written notice required by
Paragraph 5.06.F. If Contractor or anyone for whom Contractor is responsible created the
Hazardous Environmental Condition in question, then Owner may remove and remediate the
Hazardous Environmental Condition, and impose a set-off against payments to account for
the associated costs.

Contractor shall not resume Work in connection with such Hazardous Environmental
Condition or in any affected area until after Owner has obtained any required permits related
thereto, and delivered written notice to Contractor either (1) specifying that such condition
and any affected area is or has been rendered safe for the resumption of Work, or (2)
specifying any special conditions under which such Work may be resumed safely.

If Owner and Contractor cannot agree as to entitlement to or on the amount or extent, if any,
of any adjustment in Contract Price or Contract Times, as a result of such Work stoppage, such
special conditions under which Work is agreed to be resumed by Contractor, or any costs or
expenses incurred in response to the Hazardous Environmental Condition, then within 30
days of Owner’s written notice regarding the resumption of Work, Contractor may submit a
Change Proposal, or Owner may impose a set-off. Entitlement to any such adjustment is
subject to the provisions of Paragraphs 4.05.D, 4.05.E, 11.07, and 11.08.

If, after receipt of such written notice, Contractor does not agree to resume such Work based
on a reasonable belief it is unsafe, or does not agree to resume such Work under such special
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conditions, then Owner may order the portion of the Work that is in the area affected by such
condition to be deleted from the Work, following the contractual change procedures in
Article 11. Owner may have such deleted portion of the Work performed by Owner’s own
forces or others in accordance with Article 8.

To the fullest extent permitted by Laws and Regulations, Owner shall indemnify and hold
harmless Contractor, Subcontractors, and Engineer, and the officers, directors, members,
partners, employees, agents, consultants, and subcontractors of each and any of them, from
and against all claims, costs, losses, and damages (including but not limited to all fees and
charges of engineers, architects, attorneys, and other professionals, and all court, arbitration,
or other dispute resolution costs) arising out of or relating to a Hazardous Environmental
Condition, provided that such Hazardous Environmental Condition (1) was not shown or
indicated in the Drawings, Specifications, or other Contract Documents, identified as
Technical Data entitled to limited reliance pursuant to Paragraph 5.06.B, or identified in the
Contract Documents to be included within the scope of the Work, and (2) was not created by
Contractor or by anyone for whom Contractor is responsible. Nothing in this Paragraph 5.06.1
obligates Owner to indemnify any individual or entity from and against the consequences of
that individual’s or entity’s own negligence.

To the fullest extent permitted by Laws and Regulations, Contractor shall indemnify and hold
harmless Owner and Engineer, and the officers, directors, members, partners, employees,
agents, consultants, and subcontractors of each and any of them, from and against all claims,
costs, losses, and damages (including but not limited to all fees and charges of engineers,
architects, attorneys, and other professionals and all court or arbitration or other dispute
resolution costs) arising out of or relating to the failure to control, contain, or remove a
Constituent of Concern brought to the Site by Contractor or by anyone for whom Contractor
is responsible, or to a Hazardous Environmental Condition created by Contractor or by anyone
for whom Contractor is responsible. Nothing in this Paragraph 5.06.) obligates Contractor to
indemnify any individual or entity from and against the consequences of that individual’s or
entity’s own negligence.

The provisions of Paragraphs 5.03, 5.04, and 5.05 do not apply to the presence of Constituents
of Concern or to a Hazardous Environmental Condition uncovered or revealed at the Site.

ARTICLE 6—BONDS AND INSURANCE

6.01  Performance, Payment, and Other Bonds

A. Contractor shall furnish a performance bond and a payment bond, each in an amount at least

C.

equal to the Contract Price, as security for the faithful performance and payment of
Contractor’s obligations under the Contract. These bonds must remain in effect until one year
after the date when final payment becomes due or until completion of the correction period
specified in Paragraph 15.08, whichever is later, except as provided otherwise by Laws or
Regulations, the terms of a prescribed bond form, the Supplementary Conditions, or other
provisions of the Contract.

Contractor shall also furnish such other bonds (if any) as are required by the Supplementary
Conditions or other provisions of the Contract.

All bonds must be in the form included in the Bidding Documents or otherwise specified by
Owner prior to execution of the Contract, except as provided otherwise by Laws or
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6.02

Regulations, and must be issued and signed by a surety named in “Companies Holding
Certificates of Authority as Acceptable Sureties on Federal Bonds and as Acceptable
Reinsuring Companies” as published in Department Circular 570 (as amended and
supplemented) by the Bureau of the Fiscal Service, U.S. Department of the Treasury. A bond
signed by an agent or attorney-in-fact must be accompanied by a certified copy of that
individual’s authority to bind the surety. The evidence of authority must show that it is
effective on the date the agent or attorney-in-fact signed the accompanying bond.

D. Contractor shall obtain the required bonds from surety companies that are duly licensed or
authorized, in the state or jurisdiction in which the Project is located, to issue bonds in the
required amounts.

E. If the surety on a bond furnished by Contractor is declared bankrupt or becomes insolvent, or
the surety ceases to meet the requirements above, then Contractor shall promptly notify
Owner and Engineer in writing and shall, within 20 days after the event giving rise to such
notification, provide another bond and surety, both of which must comply with the bond and
surety requirements above.

F. If Contractor has failed to obtain a required bond, Owner may exclude the Contractor from
the Site and exercise Owner’s termination rights under Article 16.

G. Upon request to Owner from any Subcontractor, Supplier, or other person or entity claiming
to have furnished labor, services, materials, or equipment used in the performance of the
Work, Owner shall provide a copy of the payment bond to such person or entity.

H. Upon request to Contractor from any Subcontractor, Supplier, or other person or entity
claiming to have furnished labor, services, materials, or equipment used in the performance
of the Work, Contractor shall provide a copy of the payment bond to such person or entity.

Insurance—General Provisions

A. Owner and Contractor shall obtain and maintain insurance as required in this article and in
the Supplementary Conditions.

B. All insurance required by the Contract to be purchased and maintained by Owner or
Contractor shall be obtained from insurance companies that are duly licensed or authorized
in the state or jurisdiction in which the Project is located to issue insurance policies for the
required limits and coverages. Unless a different standard is indicated in the Supplementary
Conditions, all companies that provide insurance policies required under this Contract shall
have an A.M. Best rating of A-VII or better.

C. Alternative forms of insurance coverage, including but not limited to self-insurance and
“Occupational Accident and Excess Employer’s Indemnity Policies,” are not sufficient to meet
the insurance requirements of this Contract, unless expressly allowed in the Supplementary
Conditions.

D. Contractor shall deliver to Owner, with copies to each additional insured identified in the
Contract, certificates of insurance and endorsements establishing that Contractor has
obtained and is maintaining the policies and coverages required by the Contract. Upon
request by Owner or any other insured, Contractor shall also furnish other evidence of such
required insurance, including but not limited to copies of policies, documentation of
applicable self-insured retentions (if allowed) and deductibles, full disclosure of all relevant
exclusions, and evidence of insurance required to be purchased and maintained by
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Subcontractors or Suppliers. In any documentation furnished under this provision, Contractor,
Subcontractors, and Suppliers may block out (redact) (1) any confidential premium or pricing
information and (2) any wording specific to a project or jurisdiction other than those
applicable to this Contract.

Owner shall deliver to Contractor, with copies to each additional insured identified in the
Contract, certificates of insurance and endorsements establishing that Owner has obtained
and is maintaining the policies and coverages required of Owner by the Contract (if any). Upon
request by Contractor or any other insured, Owner shall also provide other evidence of such
required insurance (if any), including but not limited to copies of policies, documentation of
applicable self-insured retentions (if allowed) and deductibles, and full disclosure of all
relevant exclusions. In any documentation furnished under this provision, Owner may block
out (redact) (1) any confidential premium or pricing information and (2) any wording specific
to a project or jurisdiction other than those relevant to this Contract.

Failure of Owner or Contractor to demand such certificates or other evidence of the other
party’s full compliance with these insurance requirements, or failure of Owner or Contractor
to identify a deficiency in compliance from the evidence provided, will not be construed as a
waiver of the other party’s obligation to obtain and maintain such insurance.

In addition to the liability insurance required to be provided by Contractor, the Owner, at
Owner’s option, may purchase and maintain Owner’s own liability insurance. Owner’s liability
policies, if any, operate separately and independently from policies required to be provided
by Contractor, and Contractor cannot rely upon Owner’s liability policies for any of
Contractor’s obligations to the Owner, Engineer, or third parties.

Contractor shall require:

1. Subcontractors to purchase and maintain worker’s compensation, commercial general
liability, and other insurance that is appropriate for their participation in the Project, and
to name as additional insureds Owner and Engineer (and any other individuals or entities
identified in the Supplementary Conditions as additional insureds on Contractor’s liability
policies) on each Subcontractor’s commercial general liability insurance policy; and

2. Suppliers to purchase and maintain insurance that is appropriate for their participation in
the Project.

If either party does not purchase or maintain the insurance required of such party by the
Contract, such party shall notify the other party in writing of such failure to purchase prior to
the start of the Work, or of such failure to maintain prior to any change in the required
coverage.

If Contractor has failed to obtain and maintain required insurance, Contractor’s entitlement
to enter or remain at the Site will end immediately, and Owner may impose an appropriate
set-off against payment for any associated costs (including but not limited to the cost of
purchasing necessary insurance coverage), and exercise Owner’s termination rights under
Article 16.

Without prejudice to any other right or remedy, if a party has failed to obtain required
insurance, the other party may elect (but is in no way obligated) to obtain equivalent
insurance to protect such other party’s interests at the expense of the party who was required
to provide such coverage, and the Contract Price will be adjusted accordingly.
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Owner does not represent that insurance coverage and limits established in this Contract
necessarily will be adequate to protect Contractor or Contractor’s interests. Contractor is
responsible for determining whether such coverage and limits are adequate to protect its
interests, and for obtaining and maintaining any additional insurance that Contractor deems
necessary.

M. The insurance and insurance limits required herein will not be deemed as a limitation on

Contractor’s liability, or that of its Subcontractors or Suppliers, under the indemnities granted
to Owner and other individuals and entities in the Contract or otherwise.

All the policies of insurance required to be purchased and maintained under this Contract will
contain a provision or endorsement that the coverage afforded will not be canceled, or
renewal refused, until at least 10 days prior written notice has been given to the purchasing
policyholder. Within three days of receipt of any such written notice, the purchasing
policyholder shall provide a copy of the notice to each other insured and Engineer.

6.03 Contractor’s Insurance

A. Required Insurance: Contractor shall purchase and maintain Worker’'s Compensation,

C.

Commercial General Liability, and other insurance pursuant to the specific requirements of
the Supplementary Conditions.

General Provisions: The policies of insurance required by this Paragraph 6.03 as supplemented
must:

1. include at least the specific coverages required;

2. be written for not less than the limits provided, or those required by Laws or Regulations,
whichever is greater;

3. remain in effect at least until the Work is complete (as set forth in Paragraph 15.06.D),
and longer if expressly required elsewhere in this Contract, and at all times thereafter
when Contractor may be correcting, removing, or replacing defective Work as a warranty
or correction obligation, or otherwise, or returning to the Site to conduct other tasks
arising from the Contract;

4. apply with respect to the performance of the Work, whether such performance is by
Contractor, any Subcontractor or Supplier, or by anyone directly or indirectly employed
by any of them to perform any of the Work, or by anyone for whose acts any of them may
be liable; and

5. include all necessary endorsements to support the stated requirements.

Additional Insureds: The Contractor’'s commercial general liability, automobile liability,
employer’s liability, umbrella or excess, pollution liability, and unmanned aerial vehicle
liability policies, if required by this Contract, must:

1. include and list as additional insureds Owner and Engineer, and any individuals or entities
identified as additional insureds in the Supplementary Conditions;

2. include coverage for the respective officers, directors, members, partners, employees,
and consultants of all such additional insureds;

3. afford primary coverage to these additional insureds for all claims covered thereby
(including as applicable those arising from both ongoing and completed operations);
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6.04

6.05

4. not seek contribution from insurance maintained by the additional insured; and

5. as to commercial general liability insurance, apply to additional insureds with respect to
liability caused in whole or in part by Contractor’s acts or omissions, or the acts and
omissions of those working on Contractor’s behalf, in the performance of Contractor’s
operations.

Builder’s Risk and Other Property Insurance

A.

Builder’s Risk: Unless otherwise provided in the Supplementary Conditions, Contractor shall
purchase and maintain builder’s risk insurance upon the Work on a completed value basis, in
the amount of the Work’s full insurable replacement cost (subject to such deductible amounts
as may be provided in the Supplementary Conditions or required by Laws and Regulations).
The specific requirements applicable to the builder’s risk insurance are set forth in the
Supplementary Conditions.

Property Insurance for Facilities of Owner Where Work Will Occur: Owner is responsible for
obtaining and maintaining property insurance covering each existing structure, building, or
facility in which any part of the Work will occur, or to which any part of the Work will attach
or be adjoined. Such property insurance will be written on a special perils (all-risk) form, on a
replacement cost basis, providing coverage consistent with that required for the builder’s risk
insurance, and will be maintained until the Work is complete, as set forth in
Paragraph 15.06.D.

Property Insurance for Substantially Complete Facilities: Promptly after Substantial
Completion, and before actual occupancy or use of the substantially completed Work, Owner
will obtain property insurance for such substantially completed Work, and maintain such
property insurance at least until the Work is complete, as set forth in Paragraph 15.06.D. Such
property insurance will be written on a special perils (all-risk) form, on a replacement cost
basis, and provide coverage consistent with that required for the builder’s risk insurance. The
builder’s risk insurance may terminate upon written confirmation of Owner’s procurement of
such property insurance.

Partial Occupancy or Use by Owner: If Owner will occupy or use a portion or portions of the
Work prior to Substantial Completion of all the Work, as provided in Paragraph 15.04, then
Owner (directly, if it is the purchaser of the builder’s risk policy, or through Contractor) will
provide advance notice of such occupancy or use to the builder’s risk insurer, and obtain an
endorsement consenting to the continuation of coverage prior to commencing such partial
occupancy or use.

Insurance of Other Property; Additional Insurance: If the express insurance provisions of the
Contract do not require or address the insurance of a property item or interest, then the entity
or individual owning such property item will be responsible for insuring it. If Contractor elects
to obtain other special insurance to be included in or supplement the builder’s risk or property
insurance policies provided under this Paragraph 6.04, it may do so at Contractor’s expense.

Property Losses; Subrogation

A.

The builder’s risk insurance policy purchased and maintained in accordance with
Paragraph 6.04 (or an installation floater policy if authorized by the Supplementary
Conditions), will contain provisions to the effect that in the event of payment of any loss or
damage the insurer will have no rights of recovery against any insureds thereunder, or against
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Engineer or its consultants, or their officers, directors, members, partners, employees, agents,
consultants, or subcontractors.

1. Owner and Contractor waive all rights against each other and the respective officers,
directors, members, partners, employees, agents, consultants, and subcontractors of
each and any of them, for all losses and damages caused by, arising out of, or resulting
from any of the perils, risks, or causes of loss covered by such policies and any other
property insurance applicable to the Work; and, in addition, waive all such rights against
Engineer, its consultants, all individuals or entities identified in the Supplementary
Conditions as builder’s risk or installation floater insureds, and the officers, directors,
members, partners, employees, agents, consultants, and subcontractors of each and any
of them, under such policies for losses and damages so caused.

2. None of the above waivers extends to the rights that any party making such waiver may
have to the proceeds of insurance held by Owner or Contractor as trustee or fiduciary, or
otherwise payable under any policy so issued.

Any property insurance policy maintained by Owner covering any loss, damage, or
consequential loss to Owner’s existing structures, buildings, or facilities in which any part of
the Work will occur, or to which any part of the Work will attach or adjoin; to adjacent
structures, buildings, or facilities of Owner; or to part or all of the completed or substantially
completed Work, during partial occupancy or use pursuant to Paragraph 15.04, after
Substantial Completion pursuant to Paragraph 15.03, or after final payment pursuant to
Paragraph 15.06, will contain provisions to the effect that in the event of payment of any loss
or damage the insurer will have no rights of recovery against any insureds thereunder, or
against Contractor, Subcontractors, or Engineer, or the officers, directors, members, partners,
employees, agents, consultants, or subcontractors of each and any of them, and that the
insured is allowed to waive the insurer’s rights of subrogation in a written contract executed
prior to the loss, damage, or consequential loss.

1. Owner waives all rights against Contractor, Subcontractors, and Engineer, and the
officers, directors, members, partners, employees, agents, consultants and
subcontractors of each and any of them, for all losses and damages caused by, arising out
of, or resulting from fire or any of the perils, risks, or causes of loss covered by such
policies.

The waivers in this Paragraph 6.05 include the waiver of rights due to business interruption,
loss of use, or other consequential loss extending beyond direct physical loss or damage to
Owner’s property or the Work caused by, arising out of, or resulting from fire or other insured
peril, risk, or cause of loss.

Contractor shall be responsible for assuring that each Subcontract contains provisions
whereby the Subcontractor waives all rights against Owner, Contractor, all individuals or
entities identified in the Supplementary Conditions as insureds, the Engineer and its
consultants, and the officers, directors, members, partners, employees, agents, consultants,
and subcontractors of each and any of them, for all losses and damages caused by, arising out
of, relating to, or resulting from fire or other peril, risk, or cause of loss covered by builder’s
risk insurance, installation floater, and any other property insurance applicable to the Work.
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6.06

Receipt and Application of Property Insurance Proceeds

A. Anyinsured loss under the builder’s risk and other policies of property insurance required by

Paragraph 6.04 will be adjusted and settled with the named insured that purchased the policy.
Such named insured shall act as fiduciary for the other insureds, and give notice to such other
insureds that adjustment and settlement of a claim is in progress. Any other insured may state
its position regarding a claim for insured loss in writing within 15 days after notice of such
claim.

Proceeds for such insured losses may be made payable by the insurer either jointly to multiple
insureds, or to the named insured that purchased the policy in its own right and as fiduciary
for other insureds, subject to the requirements of any applicable mortgage clause. A named
insured receiving insurance proceeds under the builder’s risk and other policies of insurance
required by Paragraph 6.04 shall maintain such proceeds in a segregated account, and
distribute such proceeds in accordance with such agreement as the parties in interest may
reach, or as otherwise required under the dispute resolution provisions of this Contract or
applicable Laws and Regulations.

If no other special agreement is reached, Contractor shall repair or replace the damaged
Work, using allocated insurance proceeds.

ARTICLE 7—CONTRACTOR’S RESPONSIBILITIES

7.01

7.02

7.03

Contractor’s Means and Methods of Construction

A. Contractor shall be solely responsible for the means, methods, techniques, sequences, and

procedures of construction.

If the Contract Documents note, or Contractor determines, that professional engineering or
other design services are needed to carry out Contractor’s responsibilities for construction
means, methods, techniques, sequences, and procedures, or for Site safety, then Contractor
shall cause such services to be provided by a properly licensed design professional, at
Contractor’s expense. Such services are not Owner-delegated professional design services
under this Contract, and neither Owner nor Engineer has any responsibility with respect to
(1) Contractor’s determination of the need for such services, (2) the qualifications or licensing
of the design professionals retained or employed by Contractor, (3) the performance of such
services, or (4) any errors, omissions, or defects in such services.

Supervision and Superintendence

A. Contractor shall supervise, inspect, and direct the Work competently and efficiently, devoting

such attention thereto and applying such skills and expertise as may be necessary to perform
the Work in accordance with the Contract Documents.

At all times during the progress of the Work, Contractor shall assign a competent resident
superintendent who will not be replaced without written notice to Owner and Engineer
except under extraordinary circumstances.

Labor; Working Hours

A. Contractor shall provide competent, suitably qualified personnel to survey and lay out the

Work and perform construction as required by the Contract Documents. Contractor shall
maintain good discipline and order at the Site.
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B. Contractor shall be fully responsible to Owner and Engineer for all acts and omissions of
Contractor’s employees; of Suppliers and Subcontractors, and their employees; and of any
other individuals or entities performing or furnishing any of the Work, just as Contractor is
responsible for Contractor’s own acts and omissions.

C. Except as otherwise required for the safety or protection of persons or the Work or property
at the Site or adjacent thereto, and except as otherwise stated in the Contract Documents, all
Work at the Site will be performed during regular working hours, Monday through Friday.
Contractor will not perform Work on a Saturday, Sunday, or any legal holiday. Contractor may
perform Work outside regular working hours or on Saturdays, Sundays, or legal holidays only
with Owner’s written consent, which will not be unreasonably withheld.

7.04  Services, Materials, and Equipment

A. Unless otherwise specified in the Contract Documents, Contractor shall provide and assume
full responsibility for all services, materials, equipment, labor, transportation, construction
equipment and machinery, tools, appliances, fuel, power, light, heat, telephone, water,
sanitary facilities, temporary facilities, and all other facilities and incidentals necessary for the
performance, testing, start up, and completion of the Work, whether or not such items are
specifically called for in the Contract Documents.

B. All materials and equipment incorporated into the Work must be new and of good quality,
except as otherwise provided in the Contract Documents. All special warranties and
guarantees required by the Specifications will expressly run to the benefit of Owner. If
required by Engineer, Contractor shall furnish satisfactory evidence (including reports of
required tests) as to the source, kind, and quality of materials and equipment.

C. All materials and equipment must be stored, applied, installed, connected, erected,
protected, used, cleaned, and conditioned in accordance with instructions of the applicable
Supplier, except as otherwise may be provided in the Contract Documents.

7.05  “Or Equals”

A. Contractor’s Request; Governing Criteria: Whenever an item of equipment or material is
specified or described in the Contract Documents by using the names of one or more
proprietary items or specific Suppliers, the Contract Price has been based upon Contractor
furnishing such item as specified. The specification or description of such an item is intended
to establish the type, function, appearance, and quality required. Unless the specification or
description contains or is followed by words reading that no like, equivalent, or “or equal”
item is permitted, Contractor may request that Engineer authorize the use of other items of
equipment or material, or items from other proposed Suppliers, under the circumstances
described below.

1. If Engineer in its sole discretion determines that an item of equipment or material
proposed by Contractor is functionally equal to that named and sufficiently similar so that
no change in related Work will be required, Engineer will deem it an “or equal” item. For
the purposes of this paragraph, a proposed item of equipment or material will be
considered functionally equal to an item so named if:

a. inthe exercise of reasonable judgment Engineer determines that the proposed item:

1) is at least equal in materials of construction, quality, durability, appearance,
strength, and design characteristics;
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7.06

2) will reliably perform at least equally well the function and achieve the results
imposed by the design concept of the completed Project as a functioning whole;

3) has a proven record of performance and availability of responsive service; and
4) is not objectionable to Owner.

b. Contractor certifies that, if the proposed item is approved and incorporated into the
Work:

1) there will be no increase in cost to the Owner or increase in Contract Times; and

2) the item will conform substantially to the detailed requirements of the item
named in the Contract Documents.

IH

B. Contractor’s Expense: Contractor shall provide all data in support of any proposed “or equa
item at Contractor’s expense.

C. Engineer’s Evaluation and Determination: Engineer will be allowed a reasonable time to
evaluate each “or-equal” request. Engineer may require Contractor to furnish additional data
about the proposed “or-equal” item. Engineer will be the sole judge of acceptability. No “or-
equal” item will be ordered, furnished, installed, or utilized until Engineer’s review is complete
and Engineer determines that the proposed item is an “or-equal,” which will be evidenced by
an approved Shop Drawing or other written communication. Engineer will advise Contractor
in writing of any negative determination.

IM

D. Effect of Engineer’s Determination: Neither approval nor denial of an “or-equal” request will
result in any change in Contract Price. The Engineer’s denial of an “or-equal” request will be
final and binding, and may not be reversed through an appeal under any provision of the
Contract.

E. Treatment as a Substitution Request: If Engineer determines that an item of equipment or
material proposed by Contractor does not qualify as an “or-equal” item, Contractor may
request that Engineer consider the item a proposed substitute pursuant to Paragraph 7.06.

Substitutes

A. Contractor’s Request; Governing Criteria: Unless the specification or description of an item of
equipment or material required to be furnished under the Contract Documents contains or is
followed by words reading that no substitution is permitted, Contractor may request that
Engineer authorize the use of other items of equipment or material under the circumstances
described below. To the extent possible such requests must be made before commencement
of related construction at the Site.

1. Contractor shall submit sufficient information as provided below to allow Engineer to
determine if the item of material or equipment proposed is functionally equivalent to that
named and an acceptable substitute therefor. Engineer will not accept requests for
review of proposed substitute items of equipment or material from anyone other than
Contractor.

2. The requirements for review by Engineer will be as set forth in Paragraph 7.06.B, as
supplemented by the Specifications, and as Engineer may decide is appropriate under the
circumstances.
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3. Contractor shall make written application to Engineer for review of a proposed substitute
item of equipment or material that Contractor seeks to furnish or use. The application:

a. will certify that the proposed substitute item will:

1) perform adequately the functions and achieve the results called for by the
general design;

2) be similar in substance to the item specified; and
3) be suited to the same use as the item specified.
b. will state:

1) the extent, if any, to which the use of the proposed substitute item will
necessitate a change in Contract Times;

2) whether use of the proposed substitute item in the Work will require a change in
any of the Contract Documents (or in the provisions of any other direct contract
with Owner for other work on the Project) to adapt the design to the proposed
substitute item; and

3) whether incorporation or use of the proposed substitute item in connection with
the Work is subject to payment of any license fee or royalty.

c. will identify:
1) all variations of the proposed substitute item from the item specified; and
2) available engineering, sales, maintenance, repair, and replacement services.

d. will contain an itemized estimate of all costs or credits that will result directly or
indirectly from use of such substitute item, including but not limited to changes in
Contract Price, shared savings, costs of redesign, and claims of other contractors
affected by any resulting change.

Engineer’s Evaluation and Determination: Engineer will be allowed a reasonable time to
evaluate each substitute request, and to obtain comments and direction from Owner.
Engineer may require Contractor to furnish additional data about the proposed substitute
item. Engineer will be the sole judge of acceptability. No substitute will be ordered, furnished,
installed, or utilized until Engineer’s review is complete and Engineer determines that the
proposed item is an acceptable substitute. Engineer’s determination will be evidenced by a
Field Order or a proposed Change Order accounting for the substitution itself and all related
impacts, including changes in Contract Price or Contract Times. Engineer will advise
Contractor in writing of any negative determination.

Special Guarantee: Owner may require Contractor to furnish at Contractor’s expense a special
performance guarantee or other surety with respect to any substitute.

Reimbursement of Engineer’s Cost: Engineer will record Engineer’s costs in evaluating a
substitute proposed or submitted by Contractor. Whether or not Engineer approves a
substitute so proposed or submitted by Contractor, Contractor shall reimburse Owner for the
reasonable charges of Engineer for evaluating each such proposed substitute. Contractor shall
also reimburse Owner for the reasonable charges of Engineer for making changes in the
Contract Documents (or in the provisions of any other direct contract with Owner) resulting
from the acceptance of each proposed substitute.
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7.07

Contractor’s Expense: Contractor shall provide all data in support of any proposed substitute
at Contractor’s expense.

Effect of Engineer’s Determination: If Engineer approves the substitution request, Contractor
shall execute the proposed Change Order and proceed with the substitution. The Engineer’s
denial of a substitution request will be final and binding, and may not be reversed through an
appeal under any provision of the Contract. Contractor may challenge the scope of
reimbursement costs imposed under Paragraph 7.06.D, by timely submittal of a Change
Proposal.

Concerning Subcontractors and Suppliers

A.

Contractor may retain Subcontractors and Suppliers for the performance of parts of the Work.
Such Subcontractors and Suppliers must be acceptable to Owner. The Contractor’s retention
of a Subcontractor or Supplier for the performance of parts of the Work will not relieve
Contractor’s obligation to Owner to perform and complete the Work in accordance with the
Contract Documents.

Contractor shall retain specific Subcontractors and Suppliers for the performance of
designated parts of the Work if required by the Contract to do so.

Subsequent to the submittal of Contractor’s Bid or final negotiation of the terms of the
Contract, Owner may not require Contractor to retain any Subcontractor or Supplier to furnish
or perform any of the Work against which Contractor has reasonable objection.

Prior to entry into any binding subcontract or purchase order, Contractor shall submit to
Owner the identity of the proposed Subcontractor or Supplier (unless Owner has already
deemed such proposed Subcontractor or Supplier acceptable during the bidding process or
otherwise). Such proposed Subcontractor or Supplier shall be deemed acceptable to Owner
unless Owner raises a substantive, reasonable objection within 5 days.

Owner may require the replacement of any Subcontractor or Supplier. Owner also may
require Contractor to retain specific replacements; provided, however, that Owner may not
require a replacement to which Contractor has a reasonable objection. If Contractor has
submitted the identity of certain Subcontractors or Suppliers for acceptance by Owner, and
Owner has accepted it (either in writing or by failing to make written objection thereto), then
Owner may subsequently revoke the acceptance of any such Subcontractor or Supplier so
identified solely on the basis of substantive, reasonable objection after due investigation.
Contractor shall submit an acceptable replacement for the rejected Subcontractor or
Supplier.

If Owner requires the replacement of any Subcontractor or Supplier retained by Contractor
to perform any part of the Work, then Contractor shall be entitled to an adjustment in
Contract Price or Contract Times, with respect to the replacement; and Contractor shall
initiate a Change Proposal for such adjustment within 30 days of Owner’s requirement of
replacement.

No acceptance by Owner of any such Subcontractor or Supplier, whether initially or as a
replacement, will constitute a waiver of the right of Owner to the completion of the Work in
accordance with the Contract Documents.
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7.08

On a monthly basis, Contractor shall submit to Engineer a complete list of all Subcontractors
and Suppliers having a direct contract with Contractor, and of all other Subcontractors and
Suppliers known to Contractor at the time of submittal.

Contractor shall be solely responsible for scheduling and coordinating the work of
Subcontractors and Suppliers.

The divisions and sections of the Specifications and the identifications of any Drawings do not
control Contractor in dividing the Work among Subcontractors or Suppliers, or in delineating
the Work to be performed by any specific trade.

All Work performed for Contractor by a Subcontractor or Supplier must be pursuant to an
appropriate contractual agreement that specifically binds the Subcontractor or Supplier to
the applicable terms and conditions of the Contract for the benefit of Owner and Engineer.

Owner may furnish to any Subcontractor or Supplier, to the extent practicable, information
about amounts paid to Contractor for Work performed for Contractor by the Subcontractor
or Supplier.

. Contractor shall restrict all Subcontractors and Suppliers from communicating with Engineer

or Owner, except through Contractor or in case of an emergency, or as otherwise expressly
allowed in this Contract.

Patent Fees and Royalties

A. Contractor shall pay all license fees and royalties and assume all costs incident to the use in

B.

C.

the performance of the Work or the incorporation in the Work of any invention, design,
process, product, or device which is the subject of patent rights or copyrights held by others.
If an invention, design, process, product, or device is specified in the Contract Documents for
use in the performance of the Work and if, to the actual knowledge of Owner or Engineer, its
use is subject to patent rights or copyrights calling for the payment of any license fee or
royalty to others, the existence of such rights will be disclosed in the Contract Documents.

To the fullest extent permitted by Laws and Regulations, Owner shall indemnify and hold
harmless Contractor, and its officers, directors, members, partners, employees, agents,
consultants, and subcontractors, from and against all claims, costs, losses, and damages
(including but not limited to all fees and charges of engineers, architects, attorneys, and other
professionals, and all court or arbitration or other dispute resolution costs) arising out of or
relating to any infringement of patent rights or copyrights incident to the use in the
performance of the Work or resulting from the incorporation in the Work of any invention,
design, process, product, or device specified in the Contract Documents, but not identified as
being subject to payment of any license fee or royalty to others required by patent rights or
copyrights.

To the fullest extent permitted by Laws and Regulations, Contractor shall indemnify and hold
harmless Owner and Engineer, and the officers, directors, members, partners, employees,
agents, consultants and subcontractors of each and any of them, from and against all claims,
costs, losses, and damages (including but not limited to all fees and charges of engineers,
architects, attorneys, and other professionals and all court or arbitration or other dispute
resolution costs) arising out of or relating to any infringement of patent rights or copyrights
incident to the use in the performance of the Work or resulting from the incorporation in the
Work of any invention, design, process, product, or device not specified in the Contract
Documents.
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7.09 Permits

A.

Unless otherwise provided in the Contract Documents, Contractor shall obtain and pay for all
construction permits, licenses, and certificates of occupancy. Owner shall assist Contractor,
when necessary, in obtaining such permits and licenses. Contractor shall pay all governmental
charges and inspection fees necessary for the prosecution of the Work which are applicable
at the time of the submission of Contractor’s Bid (or when Contractor became bound under a
negotiated contract). Owner shall pay all charges of utility owners for connections for
providing permanent service to the Work.

7.10 Taxes

A.

Contractor shall pay all sales, consumer, use, and other similar taxes required to be paid by
Contractor in accordance with the Laws and Regulations of the place of the Project which are
applicable during the performance of the Work.

7.11  Laws and Regulations

A.

Contractor shall give all notices required by and shall comply with all Laws and Regulations
applicable to the performance of the Work. Neither Owner nor Engineer shall be responsible
for monitoring Contractor’s compliance with any Laws or Regulations.

If Contractor performs any Work or takes any other action knowing or having reason to know
that it is contrary to Laws or Regulations, Contractor shall bear all resulting costs and losses,
and shall indemnify and hold harmless Owner and Engineer, and the officers, directors,
members, partners, employees, agents, consultants, and subcontractors of each and any of
them, from and against all claims, costs, losses, and damages (including but not limited to all
fees and charges of engineers, architects, attorneys, and other professionals and all court or
arbitration or other dispute resolution costs) arising out of or relating to such Work or other
action. It is not Contractor’s responsibility to make certain that the Work described in the
Contract Documents is in accordance with Laws and Regulations, but this does not relieve
Contractor of its obligations under Paragraph 3.03.

Owner or Contractor may give written notice to the other party of any changes after the
submission of Contractor’s Bid (or after the date when Contractor became bound under a
negotiated contract) in Laws or Regulations having an effect on the cost or time of
performance of the Work, including but not limited to changes in Laws or Regulations having
an effect on procuring permits and on sales, use, value-added, consumption, and other similar
taxes. If Owner and Contractor are unable to agree on entitlement to or on the amount or
extent, if any, of any adjustment in Contract Price or Contract Times resulting from such
changes, then within 30 days of such written notice Contractor may submit a Change
Proposal, or Owner may initiate a Claim.

7.12  Record Documents

A.

Contractor shall maintain in a safe place at the Site one printed record copy of all Drawings,
Specifications, Addenda, Change Orders, Work Change Directives, Field Orders, written
interpretations and clarifications, and approved Shop Drawings. Contractor shall keep such
record documents in good order and annotate them to show changes made during
construction. These record documents, together with all approved Samples, will be available
to Engineer for reference. Upon completion of the Work, Contractor shall deliver these record
documents to Engineer.
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7.13

Safety and Protection

A.

Contractor shall be solely responsible for initiating, maintaining, and supervising all safety
precautions and programs in connection with the Work. Such responsibility does not relieve
Subcontractors of their responsibility for the safety of persons or property in the performance
of their work, nor for compliance with applicable safety Laws and Regulations.

Contractor shall designate a qualified and experienced safety representative whose duties
and responsibilities are the prevention of Work-related accidents and the maintenance and
supervision of safety precautions and programs.

Contractor shall take all necessary precautions for the safety of, and shall provide the
necessary protection to prevent damage, injury, or loss to:

1. all persons on the Site or who may be affected by the Work;

2. allthe Work and materials and equipment to be incorporated therein, whether in storage
on or off the Site; and

3. other property at the Site or adjacent thereto, including trees, shrubs, lawns, walks,
pavements, roadways, structures, other work in progress, utilities, and Underground
Facilities not designated for removal, relocation, or replacement in the course of
construction.

All damage, injury, or loss to any property referred to in Paragraph 7.13.C.2 or 7.13.C.3
caused, directly or indirectly, in whole or in part, by Contractor, any Subcontractor, Supplier,
or any other individual or entity directly or indirectly employed by any of them to perform
any of the Work, or anyone for whose acts any of them may be liable, shall be remedied by
Contractor at its expense (except damage or loss attributable to the fault of Drawings or
Specifications or to the acts or omissions of Owner or Engineer or anyone employed by any
of them, or anyone for whose acts any of them may be liable, and not attributable, directly or
indirectly, in whole or in part, to the fault or negligence of Contractor or any Subcontractor,
Supplier, or other individual or entity directly or indirectly employed by any of them).

Contractor shall comply with all applicable Laws and Regulations relating to the safety of
persons or property, or to the protection of persons or property from damage, injury, or loss;
and shall erect and maintain all necessary safeguards for such safety and protection.

Contractor shall notify Owner; the owners of adjacent property; the owners of Underground
Facilities and other utilities (if the identity of such owners is known to Contractor); and other
contractors and utility owners performing work at or adjacent to the Site, in writing, when
Contractor knows that prosecution of the Work may affect them, and shall cooperate with
them in the protection, removal, relocation, and replacement of their property or work in
progress.

Contractor shall comply with the applicable requirements of Owner’s safety programes, if any.
Any Owner’s safety programs that are applicable to the Work are identified or included in the
Supplementary Conditions or Specifications.

Contractor shall inform Owner and Engineer of the specific requirements of Contractor’s
safety program with which Owner’s and Engineer’'s employees and representatives must
comply while at the Site.
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7.14

7.15

7.16

Contractor’s duties and responsibilities for safety and protection will continue until all the
Work is completed, Engineer has issued a written notice to Owner and Contractor in
accordance with Paragraph 15.06.C that the Work is acceptable, and Contractor has left the
Site (except as otherwise expressly provided in connection with Substantial Completion).

Contractor’s duties and responsibilities for safety and protection will resume whenever
Contractor or any Subcontractor or Supplier returns to the Site to fulfill warranty or correction
obligations, or to conduct other tasks arising from the Contract Documents.

Hazard Communication Programs

A

Contractor shall be responsible for coordinating any exchange of safety data sheets (formerly
known as material safety data sheets) or other hazard communication information required
to be made available to or exchanged between or among employers at the Site in accordance
with Laws or Regulations.

Emergencies

A

In emergencies affecting the safety or protection of persons or the Work or property at the
Site or adjacent thereto, Contractor is obligated to act to prevent damage, injury, or loss.
Contractor shall give Engineer prompt written notice if Contractor believes that any significant
changes in the Work or variations from the Contract Documents have been caused by an
emergency, or are required as a result of Contractor’s response to an emergency. If Engineer
determines that a change in the Contract Documents is required because of an emergency or
Contractor’s response, a Work Change Directive or Change Order will be issued.

Submittals

A.

Shop Drawing and Sample Requirements
1. Before submitting a Shop Drawing or Sample, Contractor shall:

a. review and coordinate the Shop Drawing or Sample with other Shop Drawings and
Samples and with the requirements of the Work and the Contract Documents;

b. determine and verify:

1) allfield measurements, quantities, dimensions, specified performance and design
criteria, installation requirements, materials, catalog numbers, and similar
information with respect to the Submittal;

2) the suitability of all materials and equipment offered with respect to the indicated
application, fabrication, shipping, handling, storage, assembly, and installation
pertaining to the performance of the Work; and

3) all information relative to Contractor’s responsibilities for means, methods,
techniques, sequences, and procedures of construction, and safety precautions
and programs incident thereto;

c. confirm that the Submittal is complete with respect to all related data included in the
Submittal.

2. Each Shop Drawing or Sample must bear a stamp or specific written certification that
Contractor has satisfied Contractor’s obligations under the Contract Documents with
respect to Contractor’s review of that Submittal, and that Contractor approves the
Submittal.
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3. With each Shop Drawing or Sample, Contractor shall give Engineer specific written notice
of any variations that the Submittal may have from the requirements of the Contract
Documents. This notice must be set forth in a written communication separate from the
Submittal; and, in addition, in the case of a Shop Drawing by a specific notation made on
the Shop Drawing itself.

Submittal Procedures for Shop Drawings and Samples: Contractor shall label and submit Shop
Drawings and Samples to Engineer for review and approval in accordance with the accepted
Schedule of Submittals.

1. Shop Drawings
a. Contractor shall submit the number of copies required in the Specifications.

b. Data shown on the Shop Drawings must be complete with respect to quantities,
dimensions, specified performance and design criteria, materials, and similar data to
show Engineer the services, materials, and equipment Contractor proposes to
provide, and to enable Engineer to review the information for the limited purposes
required by Paragraph 7.16.C.

2. Samples
a. Contractor shall submit the number of Samples required in the Specifications.

b. Contractor shall clearly identify each Sample as to material, Supplier, pertinent data
such as catalog numbers, the use for which intended and other data as Engineer may
require to enable Engineer to review the Submittal for the limited purposes required
by Paragraph 7.16.C.

3. Where a Shop Drawing or Sample is required by the Contract Documents or the Schedule
of Submittals, any related Work performed prior to Engineer’s review and approval of the
pertinent submittal will be at the sole expense and responsibility of Contractor.

Engineer’s Review of Shop Drawings and Samples

1. Engineer will provide timely review of Shop Drawings and Samples in accordance with the
accepted Schedule of Submittals. Engineer’s review and approval will be only to
determine if the items covered by the Submittals will, after installation or incorporation
in the Work, comply with the requirements of the Contract Documents, and be
compatible with the design concept of the completed Project as a functioning whole as
indicated by the Contract Documents.

2. Engineer’s review and approval will not extend to means, methods, techniques,
sequences, or procedures of construction, or to safety precautions or programs incident
thereto.

3. Engineer’s review and approval of a separate item as such will not indicate approval of
the assembly in which the item functions.

4. Engineer’s review and approval of a Shop Drawing or Sample will not relieve Contractor
from responsibility for any variation from the requirements of the Contract Documents
unless Contractor has complied with the requirements of Paragraph 7.16.A.3 and
Engineer has given written approval of each such variation by specific written notation
thereof incorporated in or accompanying the Shop Drawing or Sample. Engineer will
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document any such approved variation from the requirements of the Contract
Documents in a Field Order or other appropriate Contract modification.

Engineer’s review and approval of a Shop Drawing or Sample will not relieve Contractor
from responsibility for complying with the requirements of Paragraphs 7.16.A and B.

Engineer’s review and approval of a Shop Drawing or Sample, or of a variation from the
requirements of the Contract Documents, will not, under any circumstances, change the
Contract Times or Contract Price, unless such changes are included in a Change Order.

Neither Engineer’s receipt, review, acceptance, or approval of a Shop Drawing or Sample
will result in such item becoming a Contract Document.

Contractor shall perform the Work in compliance with the requirements and
commitments set forth in approved Shop Drawings and Samples, subject to the provisions
of Paragraph 7.16.C.4.

D. Resubmittal Procedures for Shop Drawings and Samples

1.

Contractor shall make corrections required by Engineer and shall return the required
number of corrected copies of Shop Drawings and submit, as required, new Samples for
review and approval. Contractor shall direct specific attention in writing to revisions other
than the corrections called for by Engineer on previous Submittals.

Contractor shall furnish required Shop Drawing and Sample submittals with sufficient
information and accuracy to obtain required approval of an item with no more than two
resubmittals. Engineer will record Engineer’s time for reviewing a third or subsequent
resubmittal of a Shop Drawing or Sample, and Contractor shall be responsible for
Engineer’s charges to Owner for such time. Owner may impose a set-off against payments
due Contractor to secure reimbursement for such charges.

If Contractor requests a change of a previously approved Shop Drawing or Sample,
Contractor shall be responsible for Engineer’s charges to Owner for its review time, and
Owner may impose a set-off against payments due Contractor to secure reimbursement
for such charges, unless the need for such change is beyond the control of Contractor.

E. Submittals Other than Shop Drawings, Samples, and Owner-Delegated Designs

1.

The following provisions apply to all Submittals other than Shop Drawings, Samples, and
Owner-delegated designs:

a. Contractor shall submit all such Submittals to the Engineer in accordance with the
Schedule of Submittals and pursuant to the applicable terms of the Contract
Documents.

b. Engineer will provide timely review of all such Submittals in accordance with the
Schedule of Submittals and return such Submittals with a notation of either Accepted
or Not Accepted. Any such Submittal that is not returned within the time established
in the Schedule of Submittals will be deemed accepted.

c. Engineer’s review will be only to determine if the Submittal is acceptable under the
requirements of the Contract Documents as to general form and content of the
Submittal.
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d. If any such Submittal is not accepted, Contractor shall confer with Engineer regarding
the reason for the non-acceptance, and resubmit an acceptable document.

2. Procedures for the submittal and acceptance of the Progress Schedule, the Schedule of
Submittals, and the Schedule of Values are set forth in Paragraphs 2.03. 2.04, and 2.05.

F. Owner-delegated Designs: Submittals pursuant to Owner-delegated designs are governed by
the provisions of Paragraph 7.19.

7.17  Contractor’s General Warranty and Guarantee

A. Contractor warrants and guarantees to Owner that all Work will be in accordance with the
Contract Documents and will not be defective. Engineer is entitled to rely on Contractor’s
warranty and guarantee.

B. Owner’s rights under this warranty and guarantee are in addition to, and are not limited by,
Owner’s rights under the correction period provisions of Paragraph 15.08. The time in which
Owner may enforce its warranty and guarantee rights under this Paragraph 7.17 is limited
only by applicable Laws and Regulations restricting actions to enforce such rights; provided,
however, that after the end of the correction period under Paragraph 15.08:

1. Owner shall give Contractor written notice of any defective Work within 60 days of the
discovery that such Work is defective; and

2. Such notice will be deemed the start of an event giving rise to a Claim under
Paragraph 12.01.B, such that any related Claim must be brought within 30 days of the
notice.

C. Contractor’s warranty and guarantee hereunder excludes defects or damage caused by:

1. abuse, or improper modification, maintenance, or operation, by persons other than
Contractor, Subcontractors, Suppliers, or any other individual or entity for whom
Contractor is responsible; or

2. normal wear and tear under normal usage.

D. Contractor’s obligation to perform and complete the Work in accordance with the Contract
Documents is absolute. None of the following will constitute an acceptance of Work that is
not in accordance with the Contract Documents, a release of Contractor’s obligation to
perform the Work in accordance with the Contract Documents, or a release of Owner’s
warranty and guarantee rights under this Paragraph 7.17:

1. Observations by Engineer;
2. Recommendation by Engineer or payment by Owner of any progress or final payment;

3. The issuance of a certificate of Substantial Completion by Engineer or any payment
related thereto by Owner;

Use or occupancy of the Work or any part thereof by Owner;
Any review and approval of a Shop Drawing or Sample submittal;
The issuance of a notice of acceptability by Engineer;

The end of the correction period established in Paragraph 15.08;

© N o U A

Any inspection, test, or approval by others; or
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9. Any correction of defective Work by Owner.

E. If the Contract requires the Contractor to accept the assignment of a contract entered into by
Owner, then the specific warranties, guarantees, and correction obligations contained in the
assigned contract will govern with respect to Contractor’s performance obligations to Owner
for the Work described in the assigned contract.

7.18  Indemnification

A. To the fullest extent permitted by Laws and Regulations, and in addition to any other
obligations of Contractor under the Contract or otherwise, Contractor shall indemnify and
hold harmless Owner and Engineer, and the officers, directors, members, partners,
employees, agents, consultants and subcontractors of each and any of them, from losses,
damages, costs, and judgments (including but not limited to all fees and charges of engineers,
architects, attorneys, and other professionals, and all court or arbitration or other dispute
resolution costs) arising from third-party claims or actions relating to or resulting from the
performance or furnishing of the Work, provided that any such claim, action, loss, cost,
judgment or damage is attributable to bodily injury, sickness, disease, or death, or to damage
to or destruction of tangible property (other than the Work itself), including the loss of use
resulting therefrom, but only to the extent caused by any negligent act or omission of
Contractor, any Subcontractor, any Supplier, or any individual or entity directly or indirectly
employed by any of them to perform any of the Work, or anyone for whose acts any of them
may be liable.

B. In any and all claims against Owner or Engineer, or any of their officers, directors, members,
partners, employees, agents, consultants, or subcontractors, by any employee (or the survivor
or personal representative of such employee) of Contractor, any Subcontractor, any Supplier,
or any individual or entity directly or indirectly employed by any of them to perform any of
the Work, or anyone for whose acts any of them may be liable, the indemnification obligation
under Paragraph 7.18.A will not be limited in any way by any limitation on the amount or type
of damages, compensation, or benefits payable by or for Contractor or any such
Subcontractor, Supplier, or other individual or entity under workers’ compensation acts,
disability benefit acts, or other employee benefit acts.

7.19  Delegation of Professional Design Services

A. Owner may require Contractor to provide professional design services for a portion of the
Work by express delegation in the Contract Documents. Such delegation will specify the
performance and design criteria that such services must satisfy, and the Submittals that
Contractor must furnish to Engineer with respect to the Owner-delegated design.

B. Contractor shall cause such Owner-delegated professional design services to be provided
pursuant to the professional standard of care by a properly licensed design professional,
whose signature and seal must appear on all drawings, calculations, specifications,
certifications, and Submittals prepared by such design professional. Such design professional
must issue all certifications of design required by Laws and Regulations.

C. If a Shop Drawing or other Submittal related to the Owner-delegated design is prepared by
Contractor, a Subcontractor, or others for submittal to Engineer, then such Shop Drawing or
other Submittal must bear the written approval of Contractor’s design professional when
submitted by Contractor to Engineer.
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D.

Owner and Engineer shall be entitled to rely upon the adequacy, accuracy, and completeness
of the services, certifications, and approvals performed or provided by the design
professionals retained or employed by Contractor under an Owner-delegated design, subject
to the professional standard of care and the performance and design criteria stated in the
Contract Documents.

Pursuant to this Paragraph 7.19, Engineer’s review, approval, and other determinations
regarding design drawings, calculations, specifications, certifications, and other Submittals
furnished by Contractor pursuant to an Owner-delegated design will be only for the following
limited purposes:

1. Checking for conformance with the requirements of this Paragraph 7.19;

2. Confirming that Contractor (through its design professionals) has used the performance
and design criteria specified in the Contract Documents; and

3. Establishing that the design furnished by Contractor is consistent with the design concept
expressed in the Contract Documents.

Contractor shall not be responsible for the adequacy of performance or design criteria
specified by Owner or Engineer.

Contractor is not required to provide professional services in violation of applicable Laws and
Regulations.

ARTICLE 8—OTHER WORK AT THE SITE

8.01  Other Work

A.

In addition to and apart from the Work under the Contract Documents, the Owner may
perform other work at or adjacent to the Site. Such other work may be performed by Owner’s
employees, or through contracts between the Owner and third parties. Owner may also
arrange to have third-party utility owners perform work on their utilities and facilities at or
adjacent to the Site.

If Owner performs other work at or adjacent to the Site with Owner’s employees, or through
contracts for such other work, then Owner shall give Contractor written notice thereof prior
to starting any such other work. If Owner has advance information regarding the start of any
third-party utility work that Owner has arranged to take place at or adjacent to the Site,
Owner shall provide such information to Contractor.

Contractor shall afford proper and safe access to the Site to each contractor that performs
such other work, each utility owner performing other work, and Owner, if Owner is
performing other work with Owner’s employees, and provide a reasonable opportunity for
the introduction and storage of materials and equipment and the execution of such other
work.

Contractor shall do all cutting, fitting, and patching of the Work that may be required to
properly connect or otherwise make its several parts come together and properly integrate
with such other work. Contractor shall not endanger any work of others by cutting,
excavating, or otherwise altering such work; provided, however, that Contractor may cut or
alter others' work with the written consent of Engineer and the others whose work will be
affected.
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If the proper execution or results of any part of Contractor’s Work depends upon work
performed by others, Contractor shall inspect such other work and promptly report to
Engineer in writing any delays, defects, or deficiencies in such other work that render it
unavailable or unsuitable for the proper execution and results of Contractor’s Work.
Contractor’s failure to so report will constitute an acceptance of such other work as fit and
proper for integration with Contractor’s Work except for latent defects and deficiencies in
such other work.

The provisions of this article are not applicable to work that is performed by third-party
utilities or other third-party entities without a contract with Owner, or that is performed
without having been arranged by Owner. If such work occurs, then any related delay,
disruption, or interference incurred by Contractor is governed by the provisions of
Paragraph 4.05.C.3.

8.02 Coordination

A.

If Owner intends to contract with others for the performance of other work at or adjacent to
the Site, to perform other work at or adjacent to the Site with Owner’s employees, or to
arrange to have utility owners perform work at or adjacent to the Site, the following will be
set forth in the Supplementary Conditions or provided to Contractor prior to the start of any
such other work:

1. The identity of the individual or entity that will have authority and responsibility for
coordination of the activities among the various contractors;

2. Anitemization of the specific matters to be covered by such authority and responsibility;
and

3. The extent of such authority and responsibilities.

Unless otherwise provided in the Supplementary Conditions, Owner shall have sole authority
and responsibility for such coordination.

8.03  Legal Relationships

A.

If, in the course of performing other work for Owner at or adjacent to the Site, the Owner’s
employees, any other contractor working for Owner, or any utility owner that Owner has
arranged to perform work, causes damage to the Work or to the property of Contractor or its
Subcontractors, or delays, disrupts, interferes with, or increases the scope or cost of the
performance of the Work, through actions or inaction, then Contractor shall be entitled to an
equitable adjustment in the Contract Price or the Contract Times. Contractor must submit any
Change Proposal seeking an equitable adjustment in the Contract Price or the Contract Times
under this paragraph within 30 days of the damaging, delaying, disrupting, or interfering
event. The entitlement to, and extent of, any such equitable adjustment will take into account
information (if any) regarding such other work that was provided to Contractor in the Contract
Documents prior to the submittal of the Bid or the final negotiation of the terms of the
Contract, and any remedies available to Contractor under Laws or Regulations concerning
utility action or inaction. When applicable, any such equitable adjustment in Contract Price
will be conditioned on Contractor assigning to Owner all Contractor’s rights against such other
contractor or utility owner with respect to the damage, delay, disruption, or interference that
is the subject of the adjustment. Contractor’s entitlement to an adjustment of the Contract
Times or Contract Price is subject to the provisions of Paragraphs 4.05.D and 4.05.E.

EJCDC® C-700, Standard General Conditions of the Construction Contract.

Copyright® 2018 National Society of Professional Engineers, American Council of Engineering Companies,

and American Society of Civil Engineers. All rights reserved.
Page 41 of 70



B. Contractor shall take reasonable and customary measures to avoid damaging, delaying,
disrupting, or interfering with the work of Owner, any other contractor, or any utility owner
performing other work at or adjacent to the Site.

1. If Contractor fails to take such measures and as a result damages, delays, disrupts, or
interferes with the work of any such other contractor or utility owner, then Owner may
impose a set-off against payments due Contractor, and assign to such other contractor or
utility owner the Owner’s contractual rights against Contractor with respect to the breach
of the obligations set forth in this Paragraph 8.03.B.

2. When Owner is performing other work at or adjacent to the Site with Owner’s employees,
Contractor shall be liable to Owner for damage to such other work, and for the reasonable
direct delay, disruption, and interference costs incurred by Owner as a result of
Contractor’s failure to take reasonable and customary measures with respect to Owner’s
other work. In response to such damage, delay, disruption, or interference, Owner may
impose a set-off against payments due Contractor.

C. If Contractor damages, delays, disrupts, or interferes with the work of any other contractor,
or any utility owner performing other work at or adjacent to the Site, through Contractor’s
failure to take reasonable and customary measures to avoid such impacts, or if any claim
arising out of Contractor’s actions, inactions, or negligence in performance of the Work at or
adjacent to the Site is made by any such other contractor or utility owner against Contractor,
Owner, or Engineer, then Contractor shall (1) promptly attempt to settle the claim as to all
parties through negotiations with such other contractor or utility owner, or otherwise resolve
the claim by arbitration or other dispute resolution proceeding or at law, and (2) indemnify
and hold harmless Owner and Engineer, and the officers, directors, members, partners,
employees, agents, consultants and subcontractors of each and any of them from and against
any such claims, and against all costs, losses, and damages (including but not limited to all
fees and charges of engineers, architects, attorneys, and other professionals and all court or
arbitration or other dispute resolution costs) arising out of or relating to such damage, delay,
disruption, or interference.

ARTICLE 9—OWNER’S RESPONSIBILITIES

9.01

9.02

9.03

9.04

Communications to Contractor

A. Except as otherwise provided in these General Conditions, Owner shall issue all
communications to Contractor through Engineer.

Replacement of Engineer

A. Owner may at its discretion appoint an engineer to replace Engineer, provided Contractor
makes no reasonable objection to the replacement engineer. The replacement engineer’s
status under the Contract Documents will be that of the former Engineer.

Furnish Data
A. Owner shall promptly furnish the data required of Owner under the Contract Documents.
Pay When Due

A. Owner shall make payments to Contractor when they are due as provided in the Agreement.
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9.05

9.06

9.07

9.08

9.09

9.10

9.11

9.12

Lands and Easements; Reports, Tests, and Drawings
A. Owner’s duties with respect to providing lands and easements are set forth in Paragraph 5.01.

B. Owner’s duties with respect to providing engineering surveys to establish reference points
are set forth in Paragraph 4.03.

C. Article 5 refers to Owner’s identifying and making available to Contractor copies of reports of
explorations and tests of conditions at the Site, and drawings of physical conditions relating
to existing surface or subsurface structures at the Site.

Insurance

A. Owner’s responsibilities, if any, with respect to purchasing and maintaining liability and
property insurance are set forth in Article 6.

Change Orders
A. Owner’s responsibilities with respect to Change Orders are set forth in Article 11.
Inspections, Tests, and Approvals

A. Owner’s responsibility with respect to certain inspections, tests, and approvals is set forth in
Paragraph 14.02.B.

Limitations on Owner’s Responsibilities

A. The Owner shall not supervise, direct, or have control or authority over, nor be responsible
for, Contractor’s means, methods, techniques, sequences, or procedures of construction, or
the safety precautions and programs incident thereto, or for any failure of Contractor to
comply with Laws and Regulations applicable to the performance of the Work. Owner will not
be responsible for Contractor’s failure to perform the Work in accordance with the Contract
Documents.

Undisclosed Hazardous Environmental Condition

A. Owner’s responsibility in respect to an undisclosed Hazardous Environmental Condition is set
forth in Paragraph 5.06.

Evidence of Financial Arrangements

A. Upon request of Contractor, Owner shall furnish Contractor reasonable evidence that
financial arrangements have been made to satisfy Owner’s obligations under the Contract
(including obligations under proposed changes in the Work).

Safety Programs

A. While at the Site, Owner’s employees and representatives shall comply with the specific
applicable requirements of Contractor’s safety programs of which Owner has been informed.

B. Owner shall furnish copies of any applicable Owner safety programs to Contractor.
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ARTICLE 10—ENGINEER’S STATUS DURING CONSTRUCTION

10.01

10.02

10.03

10.04

Owner’s Representative

A.

Engineer will be Owner’s representative during the construction period. The duties and
responsibilities and the limitations of authority of Engineer as Owner’s representative during
construction are set forth in the Contract.

Visits to Site

A.

Engineer will make visits to the Site at intervals appropriate to the various stages of
construction as Engineer deems necessary in order to observe, as an experienced and
qualified design professional, the progress that has been made and the quality of the various
aspects of Contractor’s executed Work. Based on information obtained during such visits and
observations, Engineer, for the benefit of Owner, will determine, in general, if the Work is
proceeding in accordance with the Contract Documents. Engineer will not be required to
make exhaustive or continuous inspections on the Site to check the quality or quantity of the
Work. Engineer’s efforts will be directed toward providing for Owner a greater degree of
confidence that the completed Work will conform generally to the Contract Documents. On
the basis of such visits and observations, Engineer will keep Owner informed of the progress
of the Work and will endeavor to guard Owner against defective Work.

Engineer’s visits and observations are subject to all the limitations on Engineer’s authority and
responsibility set forth in Paragraph 10.07. Particularly, but without limitation, during or as a
result of Engineer’s visits or observations of Contractor’s Work, Engineer will not supervise,
direct, control, or have authority over or be responsible for Contractor’s means, methods,
techniques, sequences, or procedures of construction, or the safety precautions and
programs incident thereto, or for any failure of Contractor to comply with Laws and
Regulations applicable to the performance of the Work.

Resident Project Representative

A. If Owner and Engineer have agreed that Engineer will furnish a Resident Project
Representative to represent Engineer at the Site and assist Engineer in observing the progress
and quality of the Work, then the authority and responsibilities of any such Resident Project
Representative will be as provided in the Supplementary Conditions, and limitations on the
responsibilities thereof will be as provided in the Supplementary Conditions and in
Paragraph 10.07.

B. If Owner designates an individual or entity who is not Engineer’s consultant, agent, or
employee to represent Owner at the Site, then the responsibilities and authority of such
individual or entity will be as provided in the Supplementary Conditions.

Engineer’s Authority

A. Engineer has the authority to reject Work in accordance with Article 14.

B. Engineer’s authority as to Submittals is set forth in Paragraph 7.16.

C. Engineer’s authority as to design drawings, calculations, specifications, certifications and
other Submittals from Contractor in response to Owner’s delegation (if any) to Contractor of
professional design services, is set forth in Paragraph 7.19.

D. Engineer’s authority as to changes in the Work is set forth in Article 11.
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10.05

10.06

10.07

10.08

E.

Engineer’s authority as to Applications for Payment is set forth in Article 15.

Determinations for Unit Price Work

A.

Engineer will determine the actual quantities and classifications of Unit Price Work performed
by Contractor as set forth in Paragraph 13.03.

Decisions on Requirements of Contract Documents and Acceptability of Work

A.

Engineer will render decisions regarding the requirements of the Contract Documents, and
judge the acceptability of the Work, pursuant to the specific procedures set forth herein for
initial interpretations, Change Proposals, and acceptance of the Work. In rendering such
decisions and judgments, Engineer will not show partiality to Owner or Contractor, and will
not be liable to Owner, Contractor, or others in connection with any proceedings,
interpretations, decisions, or judgments conducted or rendered in good faith.

Limitations on Engineer’s Authority and Responsibilities

A.

Neither Engineer’s authority or responsibility under this Article 10 or under any other
provision of the Contract, nor any decision made by Engineer in good faith either to exercise
or not exercise such authority or responsibility or the undertaking, exercise, or performance
of any authority or responsibility by Engineer, will create, impose, or give rise to any duty in
contract, tort, or otherwise owed by Engineer to Contractor, any Subcontractor, any Supplier,
any other individual or entity, or to any surety for or employee or agent of any of them.

Engineer will not supervise, direct, control, or have authority over or be responsible for
Contractor’s means, methods, techniques, sequences, or procedures of construction, or the
safety precautions and programs incident thereto, or for any failure of Contractor to comply
with Laws and Regulations applicable to the performance of the Work. Engineer will not be
responsible for Contractor’s failure to perform the Work in accordance with the Contract
Documents.

Engineer will not be responsible for the acts or omissions of Contractor or of any
Subcontractor, any Supplier, or of any other individual or entity performing any of the Work.

Engineer’s review of the final Application for Payment and accompanying documentation, and
all maintenance and operating instructions, schedules, guarantees, bonds, certificates of
inspection, tests and approvals, and other documentation required to be delivered by
Contractor under Paragraph 15.06.A, will only be to determine generally that their content
complies with the requirements of, and in the case of certificates of inspections, tests, and
approvals, that the results certified indicate compliance with the Contract Documents.

The limitations upon authority and responsibility set forth in this Paragraph 10.07 also apply
to the Resident Project Representative, if any.

Compliance with Safety Program

A.

While at the Site, Engineer’s employees and representatives will comply with the specific
applicable requirements of Owner’s and Contractor’s safety programs of which Engineer has
been informed.
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ARTICLE 11—CHANGES TO THE CONTRACT

11.01 Amending and Supplementing the Contract

A.

The Contract may be amended or supplemented by a Change Order, a Work Change Directive,
or a Field Order.

If an amendment or supplement to the Contract includes a change in the Contract Price or
the Contract Times, such amendment or supplement must be set forth in a Change Order.

All changes to the Contract that involve (1) the performance or acceptability of the Work,
(2) the design (as set forth in the Drawings, Specifications, or otherwise), or (3) other
engineering or technical matters, must be supported by Engineer’s recommendation. Owner
and Contractor may amend other terms and conditions of the Contract without the
recommendation of the Engineer.

11.02 Change Orders

A

Owner and Contractor shall execute appropriate Change Orders covering:

1. Changes in Contract Price or Contract Times which are agreed to by the parties, including
any undisputed sum or amount of time for Work actually performed in accordance with
a Work Change Directive;

2. Changes in Contract Price resulting from an Owner set-off, unless Contractor has duly
contested such set-off;

3. Changes in the Work which are: (a) ordered by Owner pursuant to Paragraph 11.05,
(b) required because of Owner’s acceptance of defective Work under Paragraph 14.04 or
Owner’s correction of defective Work under Paragraph 14.07, or (c) agreed to by the
parties, subject to the need for Engineer’s recommendation if the change in the Work
involves the design (as set forth in the Drawings, Specifications, or otherwise) or other
engineering or technical matters; and

4. Changes that embody the substance of any final and binding results under:
Paragraph 11.03.B, resolving the impact of a Work Change Directive; Paragraph 11.09,
concerning Change Proposals; Article 12, Claims; Paragraph 13.02.D, final adjustments
resulting from allowances; Paragraph 13.03.D, final adjustments relating to
determination of quantities for Unit Price Work; and similar provisions.

If Owner or Contractor refuses to execute a Change Order that is required to be executed
under the terms of Paragraph 11.02.A, it will be deemed to be of full force and effect, as if
fully executed.

11.03 Work Change Directives

A.

A Work Change Directive will not change the Contract Price or the Contract Times but is
evidence that the parties expect that the modification ordered or documented by a Work
Change Directive will be incorporated in a subsequently issued Change Order, following
negotiations by the parties as to the Work Change Directive’s effect, if any, on the Contract
Price and Contract Times; or, if negotiations are unsuccessful, by a determination under the
terms of the Contract Documents governing adjustments, expressly including
Paragraph 11.07 regarding change of Contract Price.
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11.04

11.05

11.06

11.07

If Owner has issued a Work Change Directive and:

1. Contractor believes that an adjustment in Contract Times or Contract Price is necessary,
then Contractor shall submit any Change Proposal seeking such an adjustment no later
than 30 days after the completion of the Work set out in the Work Change Directive.

2. Owner believes that an adjustment in Contract Times or Contract Price is necessary, then
Owner shall submit any Claim seeking such an adjustment no later than 60 days after
issuance of the Work Change Directive.

Field Orders

A.

Engineer may authorize minor changes in the Work if the changes do not involve an
adjustment in the Contract Price or the Contract Times and are compatible with the design
concept of the completed Project as a functioning whole as indicated by the Contract
Documents. Such changes will be accomplished by a Field Order and will be binding on Owner
and also on Contractor, which shall perform the Work involved promptly.

If Contractor believes that a Field Order justifies an adjustment in the Contract Price or
Contract Times, then before proceeding with the Work at issue, Contractor shall submit a
Change Proposal as provided herein.

Owner-Authorized Changes in the Work

A.

Without invalidating the Contract and without notice to any surety, Owner may, at any time
or from time to time, order additions, deletions, or revisions in the Work. Changes involving
the design (as set forth in the Drawings, Specifications, or otherwise) or other engineering or
technical matters will be supported by Engineer’s recommendation.

Such changes in the Work may be accomplished by a Change Order, if Owner and Contractor
have agreed as to the effect, if any, of the changes on Contract Times or Contract Price; or by
a Work Change Directive. Upon receipt of any such document, Contractor shall promptly
proceed with the Work involved; or, in the case of a deletion in the Work, promptly cease
construction activities with respect to such deleted Work. Added or revised Work must be
performed under the applicable conditions of the Contract Documents.

Nothing in this Paragraph 11.05 obligates Contractor to undertake work that Contractor
reasonably concludes cannot be performed in a manner consistent with Contractor’s safety
obligations under the Contract Documents or Laws and Regulations.

Unauthorized Changes in the Work

A.

Contractor shall not be entitled to an increase in the Contract Price or an extension of the
Contract Times with respect to any work performed that is not required by the Contract
Documents, as amended, modified, or supplemented, except in the case of an emergency as
provided in Paragraph7.15 or in the case of uncovering Work as provided in
Paragraph 14.05.C.2.

Change of Contract Price

A

The Contract Price may only be changed by a Change Order. Any Change Proposal for an
adjustment in the Contract Price must comply with the provisions of Paragraph 11.09. Any
Claim for an adjustment of Contract Price must comply with the provisions of Article 12.

An adjustment in the Contract Price will be determined as follows:
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1.

Where the Work involved is covered by unit prices contained in the Contract Documents,
then by application of such unit prices to the quantities of the items involved (subject to
the provisions of Paragraph 13.03);

Where the Work involved is not covered by unit prices contained in the Contract
Documents, then by a mutually agreed lump sum (which may include an allowance for
overhead and profit not necessarily in accordance with Paragraph 11.07.C.2); or

Where the Work involved is not covered by unit prices contained in the Contract
Documents and the parties do not reach mutual agreement to a lump sum, then on the
basis of the Cost of the Work (determined as provided in Paragraph 13.01) plus a
Contractor’s fee for overhead and profit (determined as provided in Paragraph 11.07.C).

C. Contractor’s Fee: When applicable, the Contractor’s fee for overhead and profit will be
determined as follows:

1.
2.

A mutually acceptable fixed fee; or

If a fixed fee is not agreed upon, then a fee based on the following percentages of the
various portions of the Cost of the Work:

a. Forcostsincurred under Paragraphs 13.01.B.1 and 13.01.B.2, the Contractor’s fee will
be 15 percent;

b. For costs incurred under Paragraph 13.01.B.3, the Contractor’s fee will be 5 percent;

c. Where one or more tiers of subcontracts are on the basis of Cost of the Work plus a
fee and no fixed fee is agreed upon, the intent of Paragraphs 11.07.C.2.a and
11.07.C.2.b is that the Contractor’s fee will be based on: (1) a fee of 15 percent of the
costs incurred under Paragraphs 13.01.B.1 and 13.01.B.2 by the Subcontractor that
actually performs the Work, at whatever tier, and (2) with respect to Contractor itself
and to any Subcontractors of a tier higher than that of the Subcontractor that actually
performs the Work, a fee of 5 percent of the amount (fee plus underlying costs
incurred) attributable to the next lower tier Subcontractor; provided, however, that
for any such subcontracted Work the maximum total fee to be paid by Owner will be
no greater than 27 percent of the costs incurred by the Subcontractor that actually
performs the Work;

d. No fee will be payable on the basis of costs itemized under Paragraphs 13.01.B.4,
13.01.B.5, and 13.01.C;

e. The amount of credit to be allowed by Contractor to Owner for any change which
results in a net decrease in Cost of the Work will be the amount of the actual net
decrease in Cost of the Work and a deduction of an additional amount equal to
5 percent of such actual net decrease in Cost of the Work; and

f.  When both additions and credits are involved in any one change or Change Proposal,
the adjustment in Contractor’s fee will be computed by determining the sum of the
costs in each of the cost categories in Paragraph 13.01.B (specifically, payroll costs,
Paragraph 13.01.B.1; incorporated materials and equipment costs,
Paragraph 13.01.B.2; Subcontract costs, Paragraph 13.01.B.3; special consultants
costs, Paragraph 13.01.B.4; and other costs, Paragraph 13.01.B.5) and applying to
each such cost category sum the appropriate fee from Paragraphs 11.07.C.2.a
through 11.07.C.2.e, inclusive.
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11.08 Change of Contract Times

A. The Contract Times may only be changed by a Change Order. Any Change Proposal for an
adjustment in the Contract Times must comply with the provisions of Paragraph 11.09. Any
Claim for an adjustment in the Contract Times must comply with the provisions of Article 12.

B. Delay, disruption, and interference in the Work, and any related changes in Contract Times,
are addressed in and governed by Paragraph 4.05.

11.09 Change Proposals

A. Purpose and Content: Contractor shall submit a Change Proposal to Engineer to request an
adjustment in the Contract Times or Contract Price; contest an initial decision by Engineer
concerning the requirements of the Contract Documents or relating to the acceptability of
the Work under the Contract Documents; challenge a set-off against payment due; or seek
other relief under the Contract. The Change Proposal will specify any proposed change in
Contract Times or Contract Price, or other proposed relief, and explain the reason for the
proposed change, with citations to any governing or applicable provisions of the Contract
Documents. Each Change Proposal will address only one issue, or a set of closely related
issues.

B. Change Proposal Procedures

1. Submittal: Contractor shall submit each Change Proposal to Engineer within 30 days after
the start of the event giving rise thereto, or after such initial decision.

2. Supporting Data: The Contractor shall submit supporting data, including the proposed
change in Contract Price or Contract Time (if any), to the Engineer and Owner within
15 days after the submittal of the Change Proposal.

a. Change Proposals based on or related to delay, interruption, or interference must
comply with the provisions of Paragraphs 4.05.D and 4.05.E.

b. Change proposals related to a change of Contract Price must include full and detailed
accounts of materials incorporated into the Work and labor and equipment used for
the subject Work.

The supporting data must be accompanied by a written statement that the supporting
data are accurate and complete, and that any requested time or price adjustment is the
entire adjustment to which Contractor believes it is entitled as a result of said event.

3. Engineer’s Initial Review: Engineer will advise Owner regarding the Change Proposal, and
consider any comments or response from Owner regarding the Change Proposal. If in its
discretion Engineer concludes that additional supporting data is needed before
conducting a full review and making a decision regarding the Change Proposal, then
Engineer may request that Contractor submit such additional supporting data by a date
specified by Engineer, prior to Engineer beginning its full review of the Change Proposal.

4. Engineer’s Full Review and Action on the Change Proposal: Upon receipt of Contractor’s
supporting data (including any additional data requested by Engineer), Engineer will
conduct a full review of each Change Proposal and, within 30 days after such receipt of
the Contractor’s supporting data, either approve the Change Proposal in whole, deny it in
whole, or approve it in part and deny it in part. Such actions must be in writing, with a
copy provided to Owner and Contractor. If Engineer does not take action on the Change
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Proposal within 30 days, then either Owner or Contractor may at any time thereafter
submit a letter to the other party indicating that as a result of Engineer’s inaction the
Change Proposal is deemed denied, thereby commencing the time for appeal of the
denial under Article 12.

5. Binding Decision: Engineer’s decision is final and binding upon Owner and Contractor,
unless Owner or Contractor appeals the decision by filing a Claim under Article 12.

C. Resolution of Certain Change Proposals: If the Change Proposal does not involve the design
(as set forth in the Drawings, Specifications, or otherwise), the acceptability of the Work, or
other engineering or technical matters, then Engineer will notify the parties in writing that
the Engineer is unable to resolve the Change Proposal. For purposes of further resolution of
such a Change Proposal, such notice will be deemed a denial, and Contractor may choose to
seek resolution under the terms of Article 12.

D. Post-Completion: Contractor shall not submit any Change Proposals after Engineer issues a
written recommendation of final payment pursuant to Paragraph 15.06.B.

11.10 Notification to Surety

A. If the provisions of any bond require notice to be given to a surety of any change affecting the
general scope of the Work or the provisions of the Contract Documents (including, but not
limited to, Contract Price or Contract Times), the giving of any such notice will be Contractor’s
responsibility. The amount of each applicable bond will be adjusted to reflect the effect of
any such change.

ARTICLE 12—CLAIMS

12.01 Claims

A. Claims Process: The following disputes between Owner and Contractor are subject to the
Claims process set forth in this article:

1. Appeals by Owner or Contractor of Engineer’s decisions regarding Change Proposals;

2. Owner demands for adjustments in the Contract Price or Contract Times, or other relief
under the Contract Documents;

3. Disputesthat Engineer has been unable to address because they do not involve the design
(as set forth in the Drawings, Specifications, or otherwise), the acceptability of the Work,
or other engineering or technical matters; and

4. Subject to the waiver provisions of Paragraph 15.07, any dispute arising after Engineer
has issued a written recommendation of final payment pursuant to Paragraph 15.06.B.

B. Submittal of Claim: The party submitting a Claim shall deliver it directly to the other party to
the Contract promptly (but in no event later than 30 days) after the start of the event giving
rise thereto; in the case of appeals regarding Change Proposals within 30 days of the decision
under appeal. The party submitting the Claim shall also furnish a copy to the Engineer, for its
information only. The responsibility to substantiate a Claim rests with the party making the
Claim. In the case of a Claim by Contractor seeking an increase in the Contract Times or
Contract Price, Contractor shall certify that the Claim is made in good faith, that the
supporting data are accurate and complete, and that to the best of Contractor’s knowledge
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and belief the amount of time or money requested accurately reflects the full amount to
which Contractor is entitled.

Review and Resolution: The party receiving a Claim shall review it thoroughly, giving full
consideration to its merits. The two parties shall seek to resolve the Claim through the
exchange of information and direct negotiations. The parties may extend the time for
resolving the Claim by mutual agreement. All actions taken on a Claim will be stated in writing
and submitted to the other party, with a copy to Engineer.

Mediation

1. At any time after initiation of a Claim, Owner and Contractor may mutually agree to
mediation of the underlying dispute. The agreement to mediate will stay the Claim
submittal and response process.

2. If Owner and Contractor agree to mediation, then after 60 days from such agreement,
either Owner or Contractor may unilaterally terminate the mediation process, and the
Claim submittal and decision process will resume as of the date of the termination. If the
mediation proceeds but is unsuccessful in resolving the dispute, the Claim submittal and
decision process will resume as of the date of the conclusion of the mediation, as
determined by the mediator.

3. Owner and Contractor shall each pay one-half of the mediator’s fees and costs.

Partial Approval: If the party receiving a Claim approves the Claim in part and denies it in part,
such action will be final and binding unless within 30 days of such action the other party
invokes the procedure set forth in Article 17 for final resolution of disputes.

Denial of Claim: If efforts to resolve a Claim are not successful, the party receiving the Claim
may deny it by giving written notice of denial to the other party. If the receiving party does
not take action on the Claim within 90 days, then either Owner or Contractor may at any time
thereafter submit a letter to the other party indicating that as a result of the inaction, the
Claim is deemed denied, thereby commencing the time for appeal of the denial. A denial of
the Claim will be final and binding unless within 30 days of the denial the other party invokes
the procedure set forth in Article 17 for the final resolution of disputes.

Final and Binding Results: If the parties reach a mutual agreement regarding a Claim, whether
through approval of the Claim, direct negotiations, mediation, or otherwise; or if a Claim is
approved in part and denied in part, or denied in full, and such actions become final and
binding; then the results of the agreement or action on the Claim will be incorporated in a
Change Order or other written document to the extent they affect the Contract, including the
Work, the Contract Times, or the Contract Price.

ARTICLE 13—COST OF THE WORK; ALLOWANCES; UNIT PRICE WORK

13.01 Cost of the Work

A

Purposes for Determination of Cost of the Work: The term Cost of the Work means the sum
of all costs necessary for the proper performance of the Work at issue, as further defined
below. The provisions of this Paragraph 13.01 are used for two distinct purposes:

1. To determine Cost of the Work when Cost of the Work is a component of the Contract
Price, under cost-plus-fee, time-and-materials, or other cost-based terms; or
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When needed to determine the value of a Change Order, Change Proposal, Claim, set-off,
or other adjustment in Contract Price. When the value of any such adjustment is
determined on the basis of Cost of the Work, Contractor is entitled only to those
additional or incremental costs required because of the change in the Work or because
of the event giving rise to the adjustment.

B. Costs Included: Except as otherwise may be agreed to in writing by Owner, costs included in
the Cost of the Work will be in amounts no higher than those commonly incurred in the
locality of the Project, will not include any of the costs itemized in Paragraph 13.01.C, and will
include only the following items:

1.

Payroll costs for employees in the direct employ of Contractor in the performance of the
Work under schedules of job classifications agreed upon by Owner and Contractor in
advance of the subject Work. Such employees include, without limitation,
superintendents, foremen, safety managers, safety representatives, and other personnel
employed full time on the Work. Payroll costs for employees not employed full time on
the Work will be apportioned on the basis of their time spent on the Work. Payroll costs
include, but are not limited to, salaries and wages plus the cost of fringe benefits, which
include social security contributions, unemployment, excise, and payroll taxes, workers’
compensation, health and retirement benefits, sick leave, and vacation and holiday pay
applicable thereto. The expenses of performing Work outside of regular working hours,
on Saturday, Sunday, or legal holidays, will be included in the above to the extent
authorized by Owner.

Cost of all materials and equipment furnished and incorporated in the Work, including
costs of transportation and storage thereof, and Suppliers’ field services required in
connection therewith. All cash discounts accrue to Contractor unless Owner deposits
funds with Contractor with which to make payments, in which case the cash discounts
will accrue to Owner. All trade discounts, rebates, and refunds and returns from sale of
surplus materials and equipment will accrue to Owner, and Contractor shall make
provisions so that they may be obtained.

Payments made by Contractor to Subcontractors for Work performed by Subcontractors.
If required by Owner, Contractor shall obtain competitive bids from subcontractors
acceptable to Owner and Contractor and shall deliver such bids to Owner, which will then
determine, with the advice of Engineer, which bids, if any, will be acceptable. If any
subcontract provides that the Subcontractor is to be paid on the basis of Cost of the Work
plus a fee, the Subcontractor’s Cost of the Work and fee will be determined in the same
manner as Contractor’s Cost of the Work and fee as provided in this Paragraph 13.01.

Costs of special consultants (including but not limited to engineers, architects, testing
laboratories, surveyors, attorneys, and accountants) employed or retained for services
specifically related to the Work.

Other costs consisting of the following:

a. The proportion of necessary transportation, travel, and subsistence expenses of
Contractor’s employees incurred in discharge of duties connected with the Work.

b. Cost, including transportation and maintenance, of all materials, supplies, equipment,
machinery, appliances, office, and temporary facilities at the Site, which are
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consumed in the performance of the Work, and cost, less market value, of such items
used but not consumed which remain the property of Contractor.

1) In establishing included costs for materials such as scaffolding, plating, or
sheeting, consideration will be given to the actual or the estimated life of the
material for use on other projects; or rental rates may be established on the basis
of purchase or salvage value of such items, whichever is less. Contractor will not
be eligible for compensation for such items in an amount that exceeds the
purchase cost of such item.

c. Construction Equipment Rental

1) Rentals of all construction equipment and machinery, and the parts thereof, in
accordance with rental agreements approved by Owner as to price (including any
surcharge or special rates applicable to overtime use of the construction
equipment or machinery), and the costs of transportation, loading, unloading,
assembly, dismantling, and removal thereof. All such costs will be in accordance
with the terms of said rental agreements. The rental of any such equipment,
machinery, or parts must cease when the use thereof is no longer necessary for
the Work.

2) Costs for equipment and machinery owned by Contractor or a Contractor-related
entity will be paid at a rate shown for such equipment in the equipment rental
rate book specified in the Supplementary Conditions. An hourly rate will be
computed by dividing the monthly rates by 176. These computed rates will
include all operating costs.

3) With respect to Work that is the result of a Change Order, Change Proposal,
Claim, set-off, or other adjustment in Contract Price (“changed Work”), included
costs will be based on the time the equipment or machinery is in use on the
changed Work and the costs of transportation, loading, unloading, assembly,
dismantling, and removal when directly attributable to the changed Work. The
cost of any such equipment or machinery, or parts thereof, must cease to accrue
when the use thereof is no longer necessary for the changed Work.

d. Sales, consumer, use, and other similar taxes related to the Work, and for which
Contractor is liable, as imposed by Laws and Regulations.

e. Deposits lost for causes other than negligence of Contractor, any Subcontractor, or
anyone directly or indirectly employed by any of them or for whose acts any of them
may be liable, and royalty payments and fees for permits and licenses.

f. Losses and damages (and related expenses) caused by damage to the Work, not
compensated by insurance or otherwise, sustained by Contractor in connection with
the performance of the Work (except losses and damages within the deductible
amounts of builder’s risk or other property insurance established in accordance with
Paragraph 6.04), provided such losses and damages have resulted from causes other
than the negligence of Contractor, any Subcontractor, or anyone directly or indirectly
employed by any of them or for whose acts any of them may be liable. Such losses
include settlements made with the written consent and approval of Owner. No such
losses, damages, and expenses will be included in the Cost of the Work for the
purpose of determining Contractor’s fee.
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g. The cost of utilities, fuel, and sanitary facilities at the Site.

h. Minor expenses such as communication service at the Site, express and courier
services, and similar petty cash items in connection with the Work.

i. The costs of premiums for all bonds and insurance that Contractor is required by the
Contract Documents to purchase and maintain.

C. Costs Excluded: The term Cost of the Work does not include any of the following items:

1.

Payroll costs and other compensation of Contractor’s officers, executives, principals,
general managers, engineers, architects, estimators, attorneys, auditors, accountants,
purchasing and contracting agents, expediters, timekeepers, clerks, and other personnel
employed by Contractor, whether at the Site or in Contractor’s principal or branch office
for general administration of the Work and not specifically included in the agreed upon
schedule of job classifications referred to in Paragraph 13.01.B.1 or specifically covered
by Paragraph 13.01.B.4. The payroll costs and other compensation excluded here are to
be considered administrative costs covered by the Contractor’s fee.

The cost of purchasing, renting, or furnishing small tools and hand tools.

Expenses of Contractor’s principal and branch offices other than Contractor’s office at the
Site.

Any part of Contractor’s capital expenses, including interest on Contractor’s capital
employed for the Work and charges against Contractor for delinquent payments.

Costs due to the negligence of Contractor, any Subcontractor, or anyone directly or
indirectly employed by any of them or for whose acts any of them may be liable, including
but not limited to, the correction of defective Work, disposal of materials or equipment
wrongly supplied, and making good any damage to property.

Expenses incurred in preparing and advancing Claims.

Other overhead or general expense costs of any kind and the costs of any item not
specifically and expressly included in Paragraph 13.01.B.

D. Contractor’s Fee

1.

2.

When the Work as a whole is performed on the basis of cost-plus-a-fee, then:

a. Contractor’s fee for the Work set forth in the Contract Documents as of the Effective
Date of the Contract will be determined as set forth in the Agreement.

b. for any Work covered by a Change Order, Change Proposal, Claim, set-off, or other
adjustment in Contract Price on the basis of Cost of the Work, Contractor’s fee will be
determined as follows:

1) When the fee for the Work as a whole is a percentage of the Cost of the Work,
the fee will automatically adjust as the Cost of the Work changes.

2) When the fee for the Work as a whole is a fixed fee, the fee for any additions or
deletions will be determined in accordance with Paragraph 11.07.C.2.

When the Work as a whole is performed on the basis of a stipulated sum, or any other
basis other than cost-plus-a-fee, then Contractor’s fee for any Work covered by a Change
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Order, Change Proposal, Claim, set-off, or other adjustment in Contract Price on the basis
of Cost of the Work will be determined in accordance with Paragraph 11.07.C.2.

Documentation and Audit: Whenever the Cost of the Work for any purpose is to be
determined pursuant to this Article 13, Contractor and pertinent Subcontractors will establish
and maintain records of the costs in accordance with generally accepted accounting practices.
Subject to prior written notice, Owner will be afforded reasonable access, during normal
business hours, to all Contractor’s accounts, records, books, correspondence, instructions,
drawings, receipts, vouchers, memoranda, and similar data relating to the Cost of the Work
and Contractor’s fee. Contractor shall preserve all such documents for a period of three years
after the final payment by Owner. Pertinent Subcontractors will afford such access to Owner,
and preserve such documents, to the same extent required of Contractor.

13.02 Allowances

A.

It is understood that Contractor has included in the Contract Price all allowances so named in
the Contract Documents and shall cause the Work so covered to be performed for such sums
and by such persons or entities as may be acceptable to Owner and Engineer.

Cash Allowances: Contractor agrees that:

1. the cash allowances include the cost to Contractor (less any applicable trade discounts)
of materials and equipment required by the allowances to be delivered at the Site, and
all applicable taxes; and

2. Contractor’s costs for unloading and handling on the Site, labor, installation, overhead,
profit, and other expenses contemplated for the cash allowances have been included in
the Contract Price and not in the allowances, and no demand for additional payment for
any of the foregoing will be valid.

Owner’s Contingency Allowance: Contractor agrees that an Owner’s contingency allowance,
if any, is for the sole use of Owner to cover unanticipated costs.

Prior to final payment, an appropriate Change Order will be issued as recommended by
Engineer to reflect actual amounts due Contractor for Work covered by allowances, and the
Contract Price will be correspondingly adjusted.

13.03 Unit Price Work

A.

Where the Contract Documents provide that all or part of the Work is to be Unit Price Work,
initially the Contract Price will be deemed to include for all Unit Price Work an amount equal
to the sum of the unit price for each separately identified item of Unit Price Work times the
estimated quantity of each item as indicated in the Agreement.

The estimated quantities of items of Unit Price Work are not guaranteed and are solely for
the purpose of comparison of Bids and determining an initial Contract Price. Payments to
Contractor for Unit Price Work will be based on actual quantities.

Each unit price will be deemed to include an amount considered by Contractor to be adequate
to cover Contractor’s overhead and profit for each separately identified item.

Engineer will determine the actual quantities and classifications of Unit Price Work performed
by Contractor. Engineer will review with Contractor the Engineer’s preliminary
determinations on such matters before rendering a written decision thereon (by
recommendation of an Application for Payment or otherwise). Engineer’s written decision
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E.

thereon will be final and binding (except as modified by Engineer to reflect changed factual
conditions or more accurate data) upon Owner and Contractor, and the final adjustment of
Contract Price will be set forth in a Change Order, subject to the provisions of the following
paragraph.

Adjustments in Unit Price

1. Contractor or Owner shall be entitled to an adjustment in the unit price with respect to
an item of Unit Price Work if:

a. the quantity of the item of Unit Price Work performed by Contractor differs materially
and significantly from the estimated quantity of such item indicated in the
Agreement; and

b. Contractor’s unit costs to perform the item of Unit Price Work have changed
materially and significantly as a result of the quantity change.

2. The adjustment in unit price will account for and be coordinated with any related changes
in quantities of other items of Work, and in Contractor’s costs to perform such other
Work, such that the resulting overall change in Contract Price is equitable to Owner and
Contractor.

3. Adjusted unit prices will apply to all units of that item.

ARTICLE 14—TESTS AND INSPECTIONS; CORRECTION, REMOVAL, OR ACCEPTANCE OF DEFECTIVE WORK

14.01 Access to Work

A.

Owner, Engineer, their consultants and other representatives and personnel of Owner,
independent testing laboratories, and authorities having jurisdiction have access to the Site
and the Work at reasonable times for their observation, inspection, and testing. Contractor
shall provide them proper and safe conditions for such access and advise them of Contractor’s
safety procedures and programs so that they may comply with such procedures and programs
as applicable.

14.02 Tests, Inspections, and Approvals

A.

Contractor shall give Engineer timely notice of readiness of the Work (or specific parts
thereof) for all required inspections and tests, and shall cooperate with inspection and testing
personnel to facilitate required inspections and tests.

Owner shall retain and pay for the services of an independent inspector, testing laboratory,
or other qualified individual or entity to perform all inspections and tests expressly required
by the Contract Documents to be furnished and paid for by Owner, except that costs incurred
in connection with tests or inspections of covered Work will be governed by the provisions of
Paragraph 14.05.

If Laws or Regulations of any public body having jurisdiction require any Work (or part thereof)
specifically to be inspected, tested, or approved by an employee or other representative of
such public body, Contractor shall assume full responsibility for arranging and obtaining such
inspections, tests, or approvals, pay all costs in connection therewith, and furnish Engineer
the required certificates of inspection or approval.
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D.

Contractor shall be responsible for arranging, obtaining, and paying for all inspections and
tests required:

1. by the Contract Documents, unless the Contract Documents expressly allocate
responsibility for a specific inspection or test to Owner;

2. to attain Owner’s and Engineer’s acceptance of materials or equipment to be
incorporated in the Work;

3. by manufacturers of equipment furnished under the Contract Documents;

4. for testing, adjusting, and balancing of mechanical, electrical, and other equipment to be
incorporated into the Work; and

5. for acceptance of materials, mix designs, or equipment submitted for approval prior to
Contractor’s purchase thereof for incorporation in the Work.

Such inspections and tests will be performed by independent inspectors, testing laboratories,
or other qualified individuals or entities acceptable to Owner and Engineer.

If the Contract Documents require the Work (or part thereof) to be approved by Owner,
Engineer, or another designated individual or entity, then Contractor shall assume full
responsibility for arranging and obtaining such approvals.

If any Work (or the work of others) that is to be inspected, tested, or approved is covered by
Contractor without written concurrence of Engineer, Contractor shall, if requested by
Engineer, uncover such Work for observation. Such uncovering will be at Contractor’s expense
unless Contractor had given Engineer timely notice of Contractor’s intention to cover the
same and Engineer had not acted with reasonable promptness in response to such notice.

14.03 Defective Work

A.
B.

Contractor’s Obligation: It is Contractor’s obligation to assure that the Work is not defective.

Engineer’s Authority: Engineer has the authority to determine whether Work is defective, and
to reject defective Work.

Notice of Defects: Prompt written notice of all defective Work of which Owner or Engineer
has actual knowledge will be given to Contractor.

Correction, or Removal and Replacement: Promptly after receipt of written notice of defective
Work, Contractor shall correct all such defective Work, whether or not fabricated, installed,
or completed, or, if Engineer has rejected the defective Work, remove it from the Project and
replace it with Work that is not defective.

Preservation of Warranties: When correcting defective Work, Contractor shall take no action
that would void or otherwise impair Owner’s special warranty and guarantee, if any, on said
Work.

Costs and Damages: In addition to its correction, removal, and replacement obligations with
respect to defective Work, Contractor shall pay all claims, costs, losses, and damages arising
out of or relating to defective Work, including but not limited to the cost of the inspection,
testing, correction, removal, replacement, or reconstruction of such defective Work, fines
levied against Owner by governmental authorities because the Work is defective, and the
costs of repair or replacement of work of others resulting from defective Work. Prior to final
payment, if Owner and Contractor are unable to agree as to the measure of such claims, costs,
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losses, and damages resulting from defective Work, then Owner may impose a reasonable
set-off against payments due under Article 15.

14.04 Acceptance of Defective Work

A.

If, instead of requiring correction or removal and replacement of defective Work, Owner
prefers to accept it, Owner may do so (subject, if such acceptance occurs prior to final
payment, to Engineer’s confirmation that such acceptance is in general accord with the design
intent and applicable engineering principles, and will not endanger public safety). Contractor
shall pay all claims, costs, losses, and damages attributable to Owner’s evaluation of and
determination to accept such defective Work (such costs to be approved by Engineer as to
reasonableness), and for the diminished value of the Work to the extent not otherwise paid
by Contractor. If any such acceptance occurs prior to final payment, the necessary revisions
in the Contract Documents with respect to the Work will be incorporated in a Change Order.
If the parties are unable to agree as to the decrease in the Contract Price, reflecting the
diminished value of Work so accepted, then Owner may impose a reasonable set-off against
payments due under Article 15. If the acceptance of defective Work occurs after final
payment, Contractor shall pay an appropriate amount to Owner.

14.05 Uncovering Work

A.

Engineer has the authority to require additional inspection or testing of the Work, whether
or not the Work is fabricated, installed, or completed.

If any Work is covered contrary to the written request of Engineer, then Contractor shall, if
requested by Engineer, uncover such Work for Engineer’s observation, and then replace the
covering, all at Contractor’s expense.

If Engineer considers it necessary or advisable that covered Work be observed by Engineer or
inspected or tested by others, then Contractor, at Engineer’s request, shall uncover, expose,
or otherwise make available for observation, inspection, or testing as Engineer may require,
that portion of the Work in question, and provide all necessary labor, material, and
equipment.

1. Ifitis found that the uncovered Work is defective, Contractor shall be responsible for all
claims, costs, losses, and damages arising out of or relating to such uncovering, exposure,
observation, inspection, and testing, and of satisfactory replacement or reconstruction
(including but not limited to all costs of repair or replacement of work of others); and
pending Contractor’s full discharge of this responsibility the Owner shall be entitled to
impose a reasonable set-off against payments due under Article 15.

2. If the uncovered Work is not found to be defective, Contractor shall be allowed an
increase in the Contract Price or an extension of the Contract Times, directly attributable
to such uncovering, exposure, observation, inspection, testing, replacement, and
reconstruction. If the parties are unable to agree as to the amount or extent thereof, then
Contractor may submit a Change Proposal within 30 days of the determination that the
Work is not defective.

14.06 Owner May Stop the Work

A

If the Work is defective, or Contractor fails to supply sufficient skilled workers or suitable
materials or equipment, or fails to perform the Work in such a way that the completed Work
will conform to the Contract Documents, then Owner may order Contractor to stop the Work,
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or any portion thereof, until the cause for such order has been eliminated; however, this right
of Owner to stop the Work will not give rise to any duty on the part of Owner to exercise this
right for the benefit of Contractor, any Subcontractor, any Supplier, any other individual or
entity, or any surety for, or employee or agent of any of them.

14.07 Owner May Correct Defective Work

A. If Contractor fails within a reasonable time after written notice from Engineer to correct
defective Work, or to remove and replace defective Work as required by Engineer, then
Owner may, after 7 days’ written notice to Contractor, correct or remedy any such deficiency.

B. In exercising the rights and remedies under this Paragraph 14.07, Owner shall proceed
expeditiously. In connection with such corrective or remedial action, Owner may exclude
Contractor from all or part of the Site, take possession of all or part of the Work and suspend
Contractor’s services related thereto, and incorporate in the Work all materials and
equipment stored at the Site or for which Owner has paid Contractor but which are stored
elsewhere. Contractor shall allow Owner, Owner’s representatives, agents and employees,
Owner’s other contractors, and Engineer and Engineer’s consultants access to the Site to
enable Owner to exercise the rights and remedies under this paragraph.

C. All claims, costs, losses, and damages incurred or sustained by Owner in exercising the rights
and remedies under this Paragraph 14.07 will be charged against Contractor as set-offs
against payments due under Article 15. Such claims, costs, losses and damages will include
but not be limited to all costs of repair, or replacement of work of others destroyed or
damaged by correction, removal, or replacement of Contractor’s defective Work.

D. Contractor shall not be allowed an extension of the Contract Times because of any delay in
the performance of the Work attributable to the exercise by Owner of Owner’s rights and
remedies under this Paragraph 14.07.

ARTICLE 15—PAYMENTS TO CONTRACTOR; SET-OFFS; COMPLETION; CORRECTION PERIOD

15.01 Progress Payments

A. Basis for Progress Payments: The Schedule of Values established as provided in Article 2 will
serve as the basis for progress payments and will be incorporated into a form of Application
for Payment acceptable to Engineer. Progress payments for Unit Price Work will be based on
the number of units completed during the pay period, as determined under the provisions of
Paragraph 13.03. Progress payments for cost-based Work will be based on Cost of the Work
completed by Contractor during the pay period.

B. Applications for Payments

1. Atleast 20 days before the date established in the Agreement for each progress payment
(but not more often than once a month), Contractor shall submit to Engineer for review
an Application for Payment filled out and signed by Contractor covering the Work
completed as of the date of the Application and accompanied by such supporting
documentation as is required by the Contract Documents.

2. If payment is requested on the basis of materials and equipment not incorporated in the
Work but delivered and suitably stored at the Site or at another location agreed to in
writing, the Application for Payment must also be accompanied by: (a) a bill of sale,
invoice, copies of subcontract or purchase order payments, or other documentation
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establishing full payment by Contractor for the materials and equipment; (b) at Owner’s
request, documentation warranting that Owner has received the materials and
equipment free and clear of all Liens; and (c) evidence that the materials and equipment
are covered by appropriate property insurance, a warehouse bond, or other
arrangements to protect Owner’s interest therein, all of which must be satisfactory to
Owner.

Beginning with the second Application for Payment, each Application must include an
affidavit of Contractor stating that all previous progress payments received by Contractor
have been applied to discharge Contractor’s legitimate obligations associated with prior
Applications for Payment.

The amount of retainage with respect to progress payments will be as stipulated in the
Agreement.

C. Review of Applications

1.

Engineer will, within 10 days after receipt of each Application for Payment, including each
resubmittal, either indicate in writing a recommendation of payment and present the
Application to Owner, or return the Application to Contractor indicating in writing
Engineer’s reasons for refusing to recommend payment. In the latter case, Contractor
may make the necessary corrections and resubmit the Application.

Engineer’s recommendation of any payment requested in an Application for Payment will
constitute a representation by Engineer to Owner, based on Engineer’s observations of
the executed Work as an experienced and qualified design professional, and on Engineer’s
review of the Application for Payment and the accompanying data and schedules, that to
the best of Engineer’s knowledge, information and belief:

a. the Work has progressed to the point indicated;

b. the quality of the Work is generally in accordance with the Contract Documents
(subject to an evaluation of the Work as a functioning whole prior to or upon
Substantial Completion, the results of any subsequent tests called for in the Contract
Documents, a final determination of quantities and classifications for Unit Price Work
under Paragraph 13.03, and any other qualifications stated in the recommendation);
and

c. the conditions precedent to Contractor’s being entitled to such payment appear to
have been fulfilled in so far as it is Engineer’s responsibility to observe the Work.

By recommending any such payment Engineer will not thereby be deemed to have
represented that:

a. inspections made to check the quality or the quantity of the Work as it has been
performed have been exhaustive, extended to every aspect of the Work in progress,
or involved detailed inspections of the Work beyond the responsibilities specifically
assigned to Engineer in the Contract; or

b. there may not be other matters or issues between the parties that might entitle
Contractor to be paid additionally by Owner or entitle Owner to withhold payment to
Contractor.
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4. Neither Engineer’s review of Contractor’'s Work for the purposes of recommending
payments nor Engineer’s recommendation of any payment, including final payment, will
impose responsibility on Engineer:

a.

b.

to supervise, direct, or control the Work;

for the means, methods, techniques, sequences, or procedures of construction, or
the safety precautions and programs incident thereto;

for Contractor’s failure to comply with Laws and Regulations applicable to
Contractor’s performance of the Work;

to make any examination to ascertain how or for what purposes Contractor has used
the money paid by Owner; or

to determine that title to any of the Work, materials, or equipment has passed to
Owner free and clear of any Liens.

5. Engineer may refuse to recommend the whole or any part of any payment if, in Engineer’s
opinion, it would be incorrect to make the representations to Owner stated in
Paragraph 15.01.C.2.

6. Engineer will recommend reductions in payment (set-offs) necessary in Engineer’s
opinion to protect Owner from loss because:

a.

b.

the Work is defective, requiring correction or replacement;
the Contract Price has been reduced by Change Orders;

Owner has been required to correct defective Work in accordance with
Paragraph 14.07, or has accepted defective Work pursuant to Paragraph 14.04;

Owner has been required to remove or remediate a Hazardous Environmental
Condition for which Contractor is responsible; or

Engineer has actual knowledge of the occurrence of any of the events that would
constitute a default by Contractor and therefore justify termination for cause under
the Contract Documents.

D. Payment Becomes Due

1. Ten days after presentation of the Application for Payment to Owner with Engineer’s
recommendation, the amount recommended (subject to any Owner set-offs) will become
due, and when due will be paid by Owner to Contractor.

E. Reductions in Payment by Owner

1. In addition to any reductions in payment (set-offs) recommended by Engineer, Owner is
entitled to impose a set-off against payment based on any of the following:

a.

Claims have been made against Owner based on Contractor’s conduct in the
performance or furnishing of the Work, or Owner has incurred costs, losses, or
damages resulting from Contractor’s conduct in the performance or furnishing of the
Work, including but not limited to claims, costs, losses, or damages from workplace
injuries, adjacent property damage, non-compliance with Laws and Regulations, and
patent infringement;
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b. Contractor has failed to take reasonable and customary measures to avoid damage,
delay, disruption, and interference with other work at or adjacent to the Site;

c. Contractor has failed to provide and maintain required bonds or insurance;

d. Owner has been required to remove or remediate a Hazardous Environmental
Condition for which Contractor is responsible;

e. Owner has incurred extra charges or engineering costs related to submittal reviews,
evaluations of proposed substitutes, tests and inspections, or return visits to
manufacturing or assembly facilities;

f. The Work is defective, requiring correction or replacement;

g. Owner has been required to correct defective Work in accordance with
Paragraph 14.07, or has accepted defective Work pursuant to Paragraph 14.04;

h. The Contract Price has been reduced by Change Orders;

i. An event has occurred that would constitute a default by Contractor and therefore
justify a termination for cause;

j. Liquidated or other damages have accrued as a result of Contractor’s failure to
achieve Milestones, Substantial Completion, or final completion of the Work;

k. Liens have been filed in connection with the Work, except where Contractor has
delivered a specific bond satisfactory to Owner to secure the satisfaction and
discharge of such Liens; or

I.  Other items entitle Owner to a set-off against the amount recommended.

2. If Owner imposes any set-off against payment, whether based on its own knowledge or
on the written recommendations of Engineer, Owner will give Contractor immediate
written notice (with a copy to Engineer) stating the reasons for such action and the
specific amount of the reduction, and promptly pay Contractor any amount remaining
after deduction of the amount so withheld. Owner shall promptly pay Contractor the
amount so withheld, or any adjustment thereto agreed to by Owner and Contractor, if
Contractor remedies the reasons for such action. The reduction imposed will be binding
on Contractor unless it duly submits a Change Proposal contesting the reduction.

3. Upon asubsequent determination that Owner’s refusal of payment was not justified, the
amount wrongfully withheld will be treated as an amount due as determined by
Paragraph 15.01.D.1 and subject to interest as provided in the Agreement.

15.02 Contractor’s Warranty of Title

A. Contractor warrants and guarantees that title to all Work, materials, and equipment furnished
under the Contract will pass to Owner free and clear of (1) all Liens and other title defects,
and (2) all patent, licensing, copyright, or royalty obligations, no later than 7 days after the
time of payment by Owner.

15.03 Substantial Completion

A. When Contractor considers the entire Work ready for its intended use Contractor shall notify
Owner and Engineer in writing that the entire Work is substantially complete and request that
Engineer issue a certificate of Substantial Completion. Contractor shall at the same time
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submit to Owner and Engineer an initial draft of punch list items to be completed or corrected
before final payment.

Promptly after Contractor’s notification, Owner, Contractor, and Engineer shall make an
inspection of the Work to determine the status of completion. If Engineer does not consider
the Work substantially complete, Engineer will notify Contractor in writing giving the reasons
therefor.

If Engineer considers the Work substantially complete, Engineer will deliver to Owner a
preliminary certificate of Substantial Completion which will fix the date of Substantial
Completion. Engineer shall attach to the certificate a punch list of items to be completed or
corrected before final payment. Owner shall have 7 days after receipt of the preliminary
certificate during which to make written objection to Engineer as to any provisions of the
certificate or attached punch list. If, after considering the objections to the provisions of the
preliminary certificate, Engineer concludes that the Work is not substantially complete,
Engineer will, within 14 days after submission of the preliminary certificate to Owner, notify
Contractor in writing that the Work is not substantially complete, stating the reasons therefor.
If Owner does not object to the provisions of the certificate, or if despite consideration of
Owner’s objections Engineer concludes that the Work is substantially complete, then
Engineer will, within said 14 days, execute and deliver to Owner and Contractor a final
certificate of Substantial Completion (with a revised punch list of items to be completed or
corrected) reflecting such changes from the preliminary certificate as Engineer believes
justified after consideration of any objections from Owner.

At the time of receipt of the preliminary certificate of Substantial Completion, Owner and
Contractor will confer regarding Owner’s use or occupancy of the Work following Substantial
Completion, review the builder’s risk insurance policy with respect to the end of the builder’s
risk coverage, and confirm the transition to coverage of the Work under a permanent
property insurance policy held by Owner. Unless Owner and Contractor agree otherwise in
writing, Owner shall bear responsibility for security, operation, protection of the Work,
property insurance, maintenance, heat, and utilities upon Owner’s use or occupancy of the
Work.

After Substantial Completion the Contractor shall promptly begin work on the punch list of
items to be completed or corrected prior to final payment. In appropriate cases Contractor
may submit monthly Applications for Payment for completed punch list items, following the
progress payment procedures set forth above.

Owner shall have the right to exclude Contractor from the Site after the date of Substantial
Completion subject to allowing Contractor reasonable access to remove its property and
complete or correct items on the punch list.

15.04 Partial Use or Occupancy

A

Prior to Substantial Completion of all the Work, Owner may use or occupy any substantially
completed part of the Work which has specifically been identified in the Contract Documents,
or which Owner, Engineer, and Contractor agree constitutes a separately functioning and
usable part of the Work that can be used by Owner for its intended purpose without
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significant interference with Contractor’s performance of the remainder of the Work, subject
to the following conditions:

1.

At any time, Owner may request in writing that Contractor permit Owner to use or occupy
any such part of the Work that Owner believes to be substantially complete. If and when
Contractor agrees that such part of the Work is substantially complete, Contractor,
Owner, and Engineer will follow the procedures of Paragraph 15.03.A through 15.03.E for
that part of the Work.

At any time, Contractor may notify Owner and Engineer in writing that Contractor
considers any such part of the Work substantially complete and request Engineer to issue
a certificate of Substantial Completion for that part of the Work.

Within a reasonable time after either such request, Owner, Contractor, and Engineer shall
make an inspection of that part of the Work to determine its status of completion. If
Engineer does not consider that part of the Work to be substantially complete, Engineer
will notify Owner and Contractor in writing giving the reasons therefor. If Engineer
considers that part of the Work to be substantially complete, the provisions of
Paragraph 15.03 will apply with respect to certification of Substantial Completion of that
part of the Work and the division of responsibility in respect thereof and access thereto.

No use or occupancy or separate operation of part of the Work may occur prior to
compliance with the requirements of Paragraph 6.04 regarding builder’s risk or other
property insurance.

15.05 Final Inspection

A. Upon written notice from Contractor that the entire Work or an agreed portion thereof is
complete, Engineer will promptly make a final inspection with Owner and Contractor and will
notify Contractor in writing of all particulars in which this inspection reveals that the Work, or
agreed portion thereof, is incomplete or defective. Contractor shall immediately take such
measures as are necessary to complete such Work or remedy such deficiencies.

15.06 Final Payment

A. Application for Payment

1.

After Contractor has, in the opinion of Engineer, satisfactorily completed all corrections
identified during the final inspection and has delivered, in accordance with the Contract
Documents, all maintenance and operating instructions, schedules, guarantees, bonds,
certificates or other evidence of insurance, certificates of inspection, annotated record
documents (as provided in Paragraph 7.12), and other documents, Contractor may make
application for final payment.

The final Application for Payment must be accompanied (except as previously delivered)
by:

a. all documentation called for in the Contract Documents;
b. consent of the surety, if any, to final payment;

c. satisfactory evidence that all title issues have been resolved such that title to all Work,
materials, and equipment has passed to Owner free and clear of any Liens or other
title defects, or will so pass upon final payment.
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d. alist of all duly pending Change Proposals and Claims; and

e. complete and legally effective releases or waivers (satisfactory to Owner) of all Lien
rights arising out of the Work, and of Liens filed in connection with the Work.

3. Inlieuofthe releases or waivers of Liens specified in Paragraph 15.06.A.2 and as approved
by Owner, Contractor may furnish receipts or releases in full and an affidavit of Contractor
that: (a) the releases and receipts include all labor, services, material, and equipment for
which a Lien could be filed; and (b) all payrolls, material and equipment bills, and other
indebtedness connected with the Work for which Owner might in any way be responsible,
or which might in any way result in liens or other burdens on Owner's property, have been
paid or otherwise satisfied. If any Subcontractor or Supplier fails to furnish such a release
or receipt in full, Contractor may furnish a bond or other collateral satisfactory to Owner
to indemnify Owner against any Lien, or Owner at its option may issue joint checks
payable to Contractor and specified Subcontractors and Suppliers.

B. Engineer’s Review of Final Application and Recommendation of Payment: If, on the basis of
Engineer’s observation of the Work during construction and final inspection, and Engineer’s
review of the final Application for Payment and accompanying documentation as required by
the Contract Documents, Engineer is satisfied that the Work has been completed and
Contractor’s other obligations under the Contract have been fulfilled, Engineer will, within 10
days after receipt of the final Application for Payment, indicate in writing Engineer’s
recommendation of final payment and present the final Application for Payment to Owner
for payment. Such recommendation will account for any set-offs against payment that are
necessary in Engineer’s opinion to protect Owner from loss for the reasons stated above with
respect to progress payments. Otherwise, Engineer will return the Application for Payment to
Contractor, indicating in writing the reasons for refusing to recommend final payment, in
which case Contractor shall make the necessary corrections and resubmit the Application for
Payment.

C. Notice of Acceptability: In support of its recommendation of payment of the final Application
for Payment, Engineer will also give written notice to Owner and Contractor that the Work is
acceptable, subject to stated limitations in the notice and to the provisions of
Paragraph 15.07.

D. Completion of Work: The Work is complete (subject to surviving obligations) when it is ready
for final payment as established by the Engineer’s written recommendation of final payment
and issuance of notice of the acceptability of the Work.

E. Final Payment Becomes Due: Upon receipt from Engineer of the final Application for Payment
and accompanying documentation, Owner shall set off against the amount recommended by
Engineer for final payment any further sum to which Owner is entitled, including but not
limited to set-offs for liquidated damages and set-offs allowed under the provisions of this
Contract with respect to progress payments. Owner shall pay the resulting balance due to
Contractor within 30 days of Owner’s receipt of the final Application for Payment from
Engineer.

15.07 Waiver of Claims

A. By making final payment, Owner waives its claim or right to liquidated damages or other
damages for late completion by Contractor, except as set forth in an outstanding Claim,
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appeal under the provisions of Article 17, set-off, or express reservation of rights by Owner.
Owner reserves all other claims or rights after final payment.

The acceptance of final payment by Contractor will constitute a waiver by Contractor of all
claims and rights against Owner other than those pending matters that have been duly
submitted as a Claim, or appealed under the provisions of Article 17.

15.08 Correction Period

A

If within one year after the date of Substantial Completion (or such longer period of time as
may be prescribed by the Supplementary Conditions or the terms of any applicable special
guarantee required by the Contract Documents), Owner gives Contractor written notice that
any Work has been found to be defective, or that Contractor’s repair of any damages to the
Site or adjacent areas has been found to be defective, then after receipt of such notice of
defect Contractor shall promptly, without cost to Owner and in accordance with Owner’s
written instructions:

1. correct the defective repairs to the Site or such adjacent areas;
2. correct such defective Work;

3. remove the defective Work from the Project and replace it with Work that is not
defective, if the defective Work has been rejected by Owner, and

4. satisfactorily correct or repair or remove and replace any damage to other Work, to the
work of others, or to other land or areas resulting from the corrective measures.

Owner shall give any such notice of defect within 60 days of the discovery that such Work or
repairs is defective. If such notice is given within such 60 days but after the end of the
correction period, the notice will be deemed a notice of defective Work under
Paragraph 7.17.B.

If, after receipt of a notice of defect within 60 days and within the correction period,
Contractor does not promptly comply with the terms of Owner’s written instructions, or in an
emergency where delay would cause serious risk of loss or damage, Owner may have the
defective Work corrected or repaired or may have the rejected Work removed and replaced.
Contractor shall pay all costs, losses, and damages (including but not limited to all fees and
charges of engineers, architects, attorneys, and other professionals and all court or arbitration
or other dispute resolution costs) arising out of or relating to such correction or repair or such
removal and replacement (including but not limited to all costs of repair or replacement of
work of others). Contractor’s failure to pay such costs, losses, and damages within 10 days of
invoice from Owner will be deemed the start of an event giving rise to a Claim under
Paragraph 12.01.B, such that any related Claim must be brought within 30 days of the failure
to pay.

In special circumstances where a particular item of equipment is placed in continuous service
before Substantial Completion of all the Work, the correction period for that item may start
to run from an earlier date if so provided in the Specifications.

Where defective Work (and damage to other Work resulting therefrom) has been corrected
or removed and replaced under this paragraph, the correction period hereunder with respect
to such Work will be extended for an additional period of one year after such correction or
removal and replacement has been satisfactorily completed.
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F.

Contractor’s obligations under this paragraph are in addition to all other obligations and
warranties. The provisions of this paragraph are not to be construed as a substitute for, or a
waiver of, the provisions of any applicable statute of limitation or repose.

ARTICLE 16—SUSPENSION OF WORK AND TERMINATION

16.01 Owner May Suspend Work

A

At any time and without cause, Owner may suspend the Work or any portion thereof for a
period of not more than 90 consecutive days by written notice to Contractor and Engineer.
Such notice will fix the date on which Work will be resumed. Contractor shall resume the Work
on the date so fixed. Contractor shall be entitled to an adjustment in the Contract Price or an
extension of the Contract Times directly attributable to any such suspension. Any Change
Proposal seeking such adjustments must be submitted no later than 30 days after the date
fixed for resumption of Work.

16.02 Owner May Terminate for Cause

A.

The occurrence of any one or more of the following events will constitute a default by
Contractor and justify termination for cause:

1. Contractor’s persistent failure to perform the Work in accordance with the Contract
Documents (including, but not limited to, failure to supply sufficient skilled workers or
suitable materials or equipment, or failure to adhere to the Progress Schedule);

2. Failure of Contractor to perform or otherwise to comply with a material term of the
Contract Documents;

3. Contractor’s disregard of Laws or Regulations of any public body having jurisdiction; or
4. Contractor’s repeated disregard of the authority of Owner or Engineer.

If one or more of the events identified in Paragraph 16.02.A occurs, then after giving
Contractor (and any surety) 10 days’ written notice that Owner is considering a declaration
that Contractor is in default and termination of the Contract, Owner may proceed to:

1. declare Contractor to be in default, and give Contractor (and any surety) written notice
that the Contract is terminated; and

2. enforce the rights available to Owner under any applicable performance bond.

Subject to the terms and operation of any applicable performance bond, if Owner has
terminated the Contract for cause, Owner may exclude Contractor from the Site, take
possession of the Work, incorporate in the Work all materials and equipment stored at the
Site or for which Owner has paid Contractor but which are stored elsewhere, and complete
the Work as Owner may deem expedient.

Owner may not proceed with termination of the Contract under Paragraph 16.02.B if
Contractor within 7 days of receipt of notice of intent to terminate begins to correct its failure
to perform and proceeds diligently to cure such failure.

If Owner proceeds as provided in Paragraph 16.02.B, Contractor shall not be entitled to
receive any further payment until the Work is completed. If the unpaid balance of the
Contract Price exceeds the cost to complete the Work, including all related claims, costs,
losses, and damages (including but not limited to all fees and charges of engineers, architects,
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attorneys, and other professionals) sustained by Owner, such excess will be paid to
Contractor. If the cost to complete the Work including such related claims, costs, losses, and
damages exceeds such unpaid balance, Contractor shall pay the difference to Owner. Such
claims, costs, losses, and damages incurred by Owner will be reviewed by Engineer as to their
reasonableness and, when so approved by Engineer, incorporated in a Change Order. When
exercising any rights or remedies under this paragraph, Owner shall not be required to obtain
the lowest price for the Work performed.

Where Contractor’s services have been so terminated by Owner, the termination will not
affect any rights or remedies of Owner against Contractor then existing or which may
thereafter accrue, or any rights or remedies of Owner against Contractor or any surety under
any payment bond or performance bond. Any retention or payment of money due Contractor
by Owner will not release Contractor from liability.

If and to the extent that Contractor has provided a performance bond under the provisions
of Paragraph 6.01.A, the provisions of that bond will govern over any inconsistent provisions
of Paragraphs 16.02.B and 16.02.D.

16.03 Owner May Terminate for Convenience

A.

B.

Upon 7 days’ written notice to Contractor and Engineer, Owner may, without cause and
without prejudice to any other right or remedy of Owner, terminate the Contract. In such
case, Contractor shall be paid for (without duplication of any items):

1. completed and acceptable Work executed in accordance with the Contract Documents
prior to the effective date of termination, including fair and reasonable sums for overhead
and profit on such Work;

2. expenses sustained prior to the effective date of termination in performing services and
furnishing labor, materials, or equipment as required by the Contract Documents in
connection with uncompleted Work, plus fair and reasonable sums for overhead and
profit on such expenses; and

3. other reasonable expenses directly attributable to termination, including costs incurred
to prepare a termination for convenience cost proposal.

Contractor shall not be paid for any loss of anticipated profits or revenue, post-termination
overhead costs, or other economic loss arising out of or resulting from such termination.

16.04 Contractor May Stop Work or Terminate

A.

If, through no act or fault of Contractor, (1) the Work is suspended for more than 90
consecutive days by Owner or under an order of court or other public authority, or (2)
Engineer fails to act on any Application for Payment within 30 days after it is submitted, or (3)
Owner fails for 30 days to pay Contractor any sum finally determined to be due, then
Contractor may, upon 7 days’ written notice to Owner and Engineer, and provided Owner or
Engineer do not remedy such suspension or failure within that time, terminate the contract
and recover from Owner payment on the same terms as provided in Paragraph 16.03.

In lieu of terminating the Contract and without prejudice to any other right or remedy, if
Engineer has failed to act on an Application for Payment within 30 days after it is submitted,
or Owner has failed for 30 days to pay Contractor any sum finally determined to be due,
Contractor may, 7 days after written notice to Owner and Engineer, stop the Work until
payment is made of all such amounts due Contractor, including interest thereon. The
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provisions of this paragraph are not intended to preclude Contractor from submitting a
Change Proposal for an adjustment in Contract Price or Contract Times or otherwise for
expenses or damage directly attributable to Contractor’s stopping the Work as permitted by
this paragraph.

ARTICLE 17—FINAL RESOLUTION OF DISPUTES

17.01 Methods and Procedures

A. Disputes Subject to Final Resolution: The following disputed matters are subject to final
resolution under the provisions of this article:

1.

A timely appeal of an approval in part and denial in part of a Claim, or of a denial in full,
pursuant to Article 12; and

Disputes between Owner and Contractor concerning the Work, or obligations under the
Contract Documents, that arise after final payment has been made.

B. Final Resolution of Disputes: For any dispute subject to resolution under this article, Owner or
Contractor may:

1.

elect in writing to invoke the dispute resolution process provided for in the
Supplementary Conditions;

agree with the other party to submit the dispute to another dispute resolution process;
or

if no dispute resolution process is provided for in the Supplementary Conditions or
mutually agreed to, give written notice to the other party of the intent to submit the
dispute to a court of competent jurisdiction.

ARTICLE 18—MISCELLANEOUS

18.01 Giving Notice

A. Whenever any provision of the Contract requires the giving of written notice to Owner,
Engineer, or Contractor, it will be deemed to have been validly given only if delivered:

1.

in person, by a commercial courier service or otherwise, to the recipient’s place of
business;

by registered or certified mail, postage prepaid, to the recipient’s place of business; or

by e-mail to the recipient, with the words “Formal Notice” or similar in the e-mail’s subject
line.

18.02 Computation of Times

A. When any period of time is referred to in the Contract by days, it will be computed to exclude
the first and include the last day of such period. If the last day of any such period falls on a
Saturday or Sunday or on a day made a legal holiday by the law of the applicable jurisdiction,
such day will be omitted from the computation.
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18.03

18.04

18.05

18.06

18.07

18.08

18.09

18.10

Cumulative Remedies

A. The duties and obligations imposed by these General Conditions and the rights and remedies
available hereunder to the parties hereto are in addition to, and are not to be construed in
any way as a limitation of, any rights and remedies available to any or all of them which are
otherwise imposed or available by Laws or Regulations, by special warranty or guarantee, or
by other provisions of the Contract. The provisions of this paragraph will be as effective as if
repeated specifically in the Contract Documents in connection with each particular duty,
obligation, right, and remedy to which they apply.

Limitation of Damages

A. With respect to any and all Change Proposals, Claims, disputes subject to final resolution, and
other matters at issue, neither Owner nor Engineer, nor any of their officers, directors,
members, partners, employees, agents, consultants, or subcontractors, shall be liable to
Contractor for any claims, costs, losses, or damages sustained by Contractor on or in
connection with any other project or anticipated project.

No Waiver

A. A party’s non-enforcement of any provision will not constitute a waiver of that provision, nor
will it affect the enforceability of that provision or of the remainder of this Contract.

Survival of Obligations

A. All representations, indemnifications, warranties, and guarantees made in, required by, or
given in accordance with the Contract, as well as all continuing obligations indicated in the
Contract, will survive final payment, completion, and acceptance of the Work or termination
of the Contract or of the services of Contractor.

Controlling Law
A. This Contract is to be governed by the law of the state in which the Project is located.
Assignment of Contract

A. Unless expressly agreed to elsewhere in the Contract, no assignment by a party to this
Contract of any rights under or interests in the Contract will be binding on the other party
without the written consent of the party sought to be bound; and, specifically but without
limitation, money that may become due and money that is due may not be assigned without
such consent (except to the extent that the effect of this restriction may be limited by law),
and unless specifically stated to the contrary in any written consent to an assignment, no
assignment will release or discharge the assignor from any duty or responsibility under the
Contract.

Successors and Assigns

A. Owner and Contractor each binds itself, its successors, assigns, and legal representatives to
the other party hereto, its successors, assigns, and legal representatives in respect to all
covenants, agreements, and obligations contained in the Contract Documents.

Headings

A. Article and paragraph headings are inserted for convenience only and do not constitute parts
of these General Conditions.
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AMENDMENTS TO GENERAL CONDITIONS

These Supplementary Conditions amend or supplement the Standard General Conditions of the
Construction Contract (EJCDC C-700, 2018 edition) and other provisions of the Contract Documents
as indicated below. All provisions which are not so amended or supplemented remain in full force
and effect.

ARTICLE 1. DEFINITIONS AND TERMINOLOGY

Delete the words "The individual or entity named as such in the Agreement” in 1.01.A.22 of the
General Conditions, “Engineer”, and insert the following in their place:

"The individual or entity duly appointed by the Owner to undertake the duties and powers
herein assigned to the Engineer, acting either directly or through duly appointed
representatives."

ARTICLE 2. PRELIMINARY MATTERS

SC-2.02

Delete paragraph 2.02A of the General Conditions in its entirety.

SC-2.03

“Delete paragraph 2.03 A.3 of the General Conditions and replace with the following:

3. a preliminary Schedule of Values for each Lump Sum item listed in the Bid, which includes
quantities and prices of items which when added together equal the Lump Sum Bid Price and
subdivides the Lump Sum Bid item into component parts in sufficient detail to serve as the basis
for progress payments during performance of the Work. Such prices will include an appropriate
amount of overhead and profit applicable to each item of Work.”

SC-2.05
“Delete paragraph 2.05 A.3 of the General Conditions and replace with the following.

3. Contractor’s Schedule of Values for Lump Sum Items will be acceptable to Engineer as to form
and substance if it provides a reasonable allocation of the Lump Sum Price to the component parts
of the Work associated with the Lump Sum Item.”

ARTICLE 3. CONTRACT DOCUMENTS: INTENT, REQUIREMENTS, REUSE

SC-3.01
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Add the following sentence at the end of Paragraph 3.01A of the General Conditions:

"...by all. Each and every provision of law and clause required by law to be inserted in these
Contract Documents shall be deemed to be inserted herein, and they shall be read and enforced
as though it were included herein, and if through mistake or otherwise, any such provision is
not inserted, or if not correctly inserted, then upon the application of either party, the Contract
Documents shall forthwith be physically amended to make such insertion."

SC-3.03

Delete the last phrase of paragraph 3.03 A.3 of the General Conditions starting with “had”, and
substitute the following:

“knew or reasonably should have known thereof.”
ARTICLE 4. COMMENCEMENT AND PROGRESS OF THE WORK
SC-4.01

Add a new paragraph immediately after paragraph 4.01A of the General Conditions which is to read
as follows:

“B.  Notwithstanding the time limitations provided in paragraph 4.01A, the OWNER may desire
to commence the Contract Times later than the thirtieth day after the bid opening. The
OWNER and CONTRACTOR, upon mutual agreement, may extend the commencement of
the Contract Times to any date that they elect. OWNER must obtain CONTRACTOR’s
approval for extending the time beyond the dates/times stated in the Contract Documents.”

SC-4.03

Add a new paragraph immediately after paragraph 4.03A of the General Conditions which is to read
as follows:

"B.  Engineer may check the lines, elevations and reference marks set by Contractor, and
Contractor shall correct any errors disclosed by such check. Such a check shall
not be considered as approval of Contractor's work and shall not relieve Contractor of the
responsibility for construction of the entire Work in accordance with the Contract Documents.
Contractor shall furnish personnel to assist Engineer in checking lines and grades.”

SC-4.04

Add the following paragraph after paragraph 4.04B of the General Conditions:

"C.  The Contractor's resident superintendent shall attend monthly progress meetings at the site of
the work with the Engineer and others as appropriate to review schedule status and such other

pertinent subjects as may be listed on the agenda by the Engineer."

SC-4.05
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Delete Article 4.05A in its entirety and replace with the following:

GCA.

The Contractor hereby agrees that the Contractor shall have no claim for damages of any
kind against the Owner or the Engineer on account of any delay in the commencement or
performance of any of the work or any delay or suspension of any portion of the work,
whether such delay is caused by the Owner, the Engineer, or otherwise except as provided
for within the prevailing statutes. The Contractor acknowledges that the Contractor’s sole
remedy for any such delay and/or suspension will be an extension of time as provided in
the Contract Documents. The Contractor will under no circumstances be eligible for
additional compensation on account of any delay even if an extension of time is granted by
the Owner.

Add the following to the paragraph that follows 4.05E.5:

“ Accumulating the amount of time required to complete a series of additional work items or

delays and adding this time to the original Contract Time will not be considered
justification for an extension of time. To justify an extension of Contract Time, the
Contractor must prove clearly and convincingly that the critical path for construction has
been impacted by circumstances beyond the control of the Contractor and that the CPM
schedule cannot be revised to eliminate the need for the requested time extension.”

Add the following new paragraphs after paragraph 4.05G of the General Conditions:

“4.06 Liquidated Damages:

A

If the Contractor shall neglect, fail or refuse to complete the work within the time herein
specified, or any proper extension thereof granted by the Owner, then the Contractor does
hereby agree, as a part consideration for the awarding of this Contract, to pay to the Owner
the amount specified in the Contract, not as a penalty but as liquidated damages for such
breach of contract as hereinafter set forth, for each and every calendar day that the Contract
shall be in default after the time stipulated in the Contract for completing the work. Such
damages may be retained from time to time by the Owner from progress payments or any
amounts owing to the Contractor, or otherwise collected.

The said amount is fixed and agreed upon by and between the Contractor and the Owner
because of the impracticability and extreme difficulty of fixing and ascertaining the actual
damages the Owner would in such event sustain, and said amount is agreed to be the amount
of damages which the Owner would sustain and said amount shall be retained from time to
time by the Owner from current periodical estimates.

It is further agreed that time is of the essence of each and every portion of this Contract and
of the specifications wherein as definite and certain length of times if fixed for the
performance of any act whatsoever; and where under the Contract an additional time is
allowed for the completion of any work, the new time limit fixed by such extension shall be
of the essence of this Contract. Provided that the Contractor shall not be charged with
liquidated damages of any excess cost when the Owner determines that the Contractor is
without fault and the Contractor's reasons for the time extension are acceptable to the Owner;
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Provided, further, that the Contractor shall not be charged with liquidated damages or any
excess cost when the delay in completion of the work is due:

1) to any preference, priority or allocation order duly issued by the Government;

2) to unforeseeable cause beyond the control and without the fault or negligence of the
Contractor, including, but not restricted to, acts of God, or of the public enemy, acts
of the Owner, acts of another Contractor in the performance of a contract with the
Owner, fires, floods, epidemics, quarantine restrictions, strikes, freight embargoes,
and severe weather; and

3) to any delays of subcontractors or suppliers occasioned by any of the causes specified
in subsections C (1) and C (2) above;

D. Provided, further, that the Contractor shall, within thirty (30) days from the beginning of such
delay, unless the Owner shall grant a further period of time prior to the date of final settlement
of the Contract, notify the Owner, in writing, of the causes of the delay, who shall ascertain
the facts and extent of the delay and notify the Contractor within a reasonable time of its
decision in the matter."

ARTICLE 5. SITE; SUBSURFACE AND PHYSICAL CONDITIONS; HAZARDOUS
ENVIRONMENTAL CONDITIONS

SC-5.03

Delete the term “Supplementary Conditions” of paragraph 5.03A of the General Conditions and
replace it with “Contract Documents”.

Delete the term “Supplementary Conditions” of paragraph 5.03C line 2 of the General Conditions and
replace it with “Contract Documents”.

SC-5.05

Delete the following words from line 3 of paragraph 5.05 F.1 of the General Conditions:
““...or was not shown or indicated with reasonable accuracy”

SC-5.06

Delete the term “Supplementary Conditions” in paragraph 5.06A of the General Conditions and
replace it with “Contract Documents”.

Add the following to the first sentence of paragraph 5.06C:
“or unless Contractor caused or contributed to such Hazardous Environmental Condition.”

ARTICLE 6. BONDS AND INSURANCE

09/22/2022 00 73 00-5



NOTICE TO CONTRACTOR:

1. Proof of Insurance coverage shall be furnished to the Owner in accordance with the schedule
for submittal of Bonds and Agreements.

2. Additionally, refer to Article 2. PRELIMINARY MATTERS, Paragraph SC-2.01 B of the
General Conditions.

SC-6.01
Insert these sentences following SC-6.01.A of the General Conditions:

“The Surety Company providing the bonds shall have a rating of A or better within the Best Key
Rating Guide and be licensed by the Massachusetts Division of Insurance. The CONTRACTOR
shall pay the premiums for such Bonds.”

SC-6.02
“Delete paragraph 6.02D of the General Conditions in its entirety.”
Add the following paragraph to paragraph 6.02N:

“The Contractor shall immediately stop work on the Project and shall not resume work until the
Contractor provides evidence, to the Owner and Engineer, in the form of an acceptable insurance
certificate, of new insurance coverage that replaces all cancelled coverage that is required for the
Project.”

SC-6.03
Add the following paragraphs to SC-6.03B of the General Conditions:

“6. If the aggregate limits of liability indicated in Contractor's insurance provided in accordance
with paragraph 6.03 are not sufficient to cover all claims for damages arising from its
operations under this Contract and from any other work performed by it or if the commercial
general liability insurance policy of insurance does not provide that the general aggregate
limits apply on a per project and per location basis, Contractor shall have the policy amended
so that the aggregate limits of liability required by this Contract will be available to cover all
claims for damages due to operations under this Contract.

7. Include by endorsement that the insurer shall waive all rights of subrogation in favor of the
Owner, Engineer and any other party named in the written contract against whom the insurer
must agree to waive rights of subrogation.”

Insert “railroad protective liability” in line 2 of paragraph 6.03C.

Insert “except employer’s liability” after the word “insureds” in line 1 of paragraph 6.03C.1.

Add the following paragraphs after 6.03C:
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“D. Workers’ Compensation and Employer’s Liability: Contractor shall purchase and maintain
workers’ compensation and employer’s liability insurance, including, as applicable, United
States Longshoreman and Harbor Workers’ Compensation Act, Jones Act, stop-gap
employer’s liability coverage for monopolistic states, and foreign voluntary workers’
compensation (from available sources, notwithstanding the jurisdictional requirement of
Paragraph 6.02.B of the General Conditions).

Workers’ Compensation and Related Policies Policy limits of not
less than:

Workers’ Compensation
State Statutory
Applicable Federal (e.g., Longshoreman’s) Statutory
Foreign voluntary workers’ compensation (employer’s Statutory
responsibility coverage), if applicable
Jones Act (N/A)
Bodily injury by accident—each accident $
Bodily injury by disease—aggregate $
Employer’s Liability
Each accident $100,000
Each employee $100,000
Policy limit $500,000
Stop-gap Liability Coverage (N/A)
For work performed in monopolistic states, stop-gap $
liability coverage must be endorsed to either the worker’s
compensation or commercial general liability policy with a
minimum limit of:

E. Commercial General Liability—Claims Covered: Contractor shall purchase and maintain
commercial general liability insurance, covering all operations by or on behalf of Contractor, on
an occurrence basis, against claims for:

1. damages because of bodily injury, sickness or disease, or death of any person
other than Contractor’s employees,

2. damages insured by reasonably available personal injury liability coverage, and

3. damages because of injury to or destruction of tangible property wherever located,
including loss of use resulting therefrom.

F. Commercial General Liability—Form and Content: Contractor’s commercial liability
policy must be written on a 1996 (or later) Insurance Services Organization, Inc. (ISO)
commercial general liability form (occurrence form) and include the following coverages
and endorsements:

1. Products and completed operations coverage.

a. Such insurance must be maintained for three years after final payment.
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b. Contractor shall furnish Owner and each other additional insured (as
identified in the Supplementary Conditions or elsewhere in the Contract)
evidence of continuation of such insurance at final payment and three years

thereafter.

2. Blanket contractual liability coverage, including but not limited to coverage of
Contractor’s contractual indemnity obligations in Paragraph 7.18.

3. Severability of interests and no insured-versus-insured or cross-liability
exclusions.

4. Underground, explosion, and collapse coverage.

5. Personal injury coverage.

6. Additional insured endorsements that include both ongoing operations and
products and completed operations coverage through 1SO Endorsements
CG 2010, CG 20 33 and CG 20 37 or insurer’s endorsement offering similar
coverage. If Contractor demonstrates to Owner that the specified 1SO
endorsements are not commercially available, then Contractor may satisfy this
requirement by providing equivalent endorsements.

7. For design professional additional insureds, ISO Endorsement CG 20 32 or
insurer’s endorsement offering similar coverage.

8. Independent Contractors Coverage.

G. Commercial General Liability—Excluded Content: The commercial general liability

insurance policy, including its coverages, endorsements, and incorporated provisions, must
not include any of the following:

09/22/2022

1.

Any modification of the standard definition of “insured contract” (except to delete
the railroad protective liability exclusion if Contractor is required to indemnify a
railroad or others with respect to Work within 50 feet of railroad property).

Any exclusion for water intrusion or water damage.

Any provisions resulting in the erosion of insurance limits by defense costs other
than those already incorporated in ISO form CG 00 01.

Any exclusion of coverage relating to earth subsidence or movement.

Any exclusion for the insured’s vicarious liability, strict liability, or statutory
liability (other than worker’s compensation).

Any limitation or exclusion based on the nature of Contractor’s work.

Any professional liability exclusion broader in effect than the most recent edition
of ISO form CG 22 79.
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Commercial General Liability—Minimum Policy Limits

Commercial General Liability Policy limits of not
less than:
General Aggregate $2,000,000
Products—Completed Operations Aggregate $2,000,000
Personal and Advertising Injury $1,000,000
Bodily Injury and Property Damage—Each Occurrence $1,000,000

Automobile Liability: Contractor shall purchase and maintain automobile liability
insurance for damages because of bodily injury or death of any person or property damage
arising out of the ownership, maintenance, or use of any motor vehicle. The automobile
liability policy must be written on an occurrence basis.

Automobile Liability Policy limits of not
less than:

Bodily Injury
Each Person $
Each Accident $
Property Damage

Each Accident B

[or]

Combined Single Limit

Combined Single Limit (Bodily Injury and Property $1,000,000
Damage)

Umbrella or Excess Liability: Contractor shall purchase and maintain umbrella or excess
liability insurance written over the underlying employer’s liability, commercial general
liability, and automobile liability insurance described in the Paragraphs above. The
coverage afforded must be at least as broad as that of each and every one of the underlying
policies.

Excess or Umbrella Liability Policy limits of not
less than:
Each Occurrence $5,000,000
General Aggregate $5,000,000

Using Umbrella or Excess Liability Insurance to Meet CGL and Other Policy Limit
Requirements: Contractor may meet the policy limits specified for employer’s liability,
commercial general liability, and automobile liability through the primary policies alone,
or through combinations of the primary insurance policy’s policy limits and partial
attribution of the policy limits of an umbrella or excess liability policy that is at least as
broad in coverage as that of the underlying policy, as specified herein. If such umbrella or
excess liability policy was required under this Contract, at a specified minimum policy
limit, such umbrella or excess policy must retain a minimum limits equivalent to those
required in paragraph 6.03Jafter accounting for partial attribution of its limits to underlying
policies, as allowed above.
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L. Contractor’s Pollution Liability Insurance: Contractor shall purchase and maintain a
policy covering third-party injury and property damage, including cleanup costs, as a result
of pollution conditions arising from Contractor’s operations and completed operations.
This insurance must be maintained for no less than three years after final completion.

Contractor’s Pollution Liability Policy limits of not
less than:
Each Occurrence/Claim $2,000,000
General Aggregate $2,000,000
M. Contractor’s Professional Liability Insurance: If Contractor will provide or furnish

professional services under this Contract, through a delegation of professional design
services or otherwise, then Contractor shall be responsible for purchasing and maintaining
applicable professional liability insurance. This insurance must cover negligent acts, errors,
or omissions in the performance of professional design or related services by the insured
or others for whom the insured is legally liable. The insurance must be maintained
throughout the duration of the Contract and for a minimum of two years after Substantial
Completion. The retroactive date on the policy must pre-date the commencement of
furnishing services on the Project.

Contractor’s Professional Liability Policy limits of not
less than:
Each Claim $1,000,000
Annual Aggregate $1,000,000
N. Unmanned Aerial Vehicle Liability Insurance: If Contractor uses unmanned aerial vehicles

(UAV—commonly referred to as drones) at the Site or in support of any aspect of the
Work, Contractor shall obtain UAV liability insurance in the amounts stated; name Owner,
Engineer, and all individuals and entities identified in the Supplementary Conditions as
additional insureds; and provide a certificate to Owner confirming Contractor’s compliance
with this requirement. Such insurance will provide coverage for property damage, bodily
injury or death, and invasion of privacy.

Unmanned Aerial Vehicle Liability Insurance Policy limits of not
less than:
Each Claim $500,000
General Aggregate $1,000,000

SC-6.04
“Delete paragraph 6.04B in its entirety.”
SC-6.05

Amend the last sentence of paragraph 6.05A of the General Conditions by striking out the words "held
by Owner or Contractor as trustee or fiduciary, or."

SC-6.07
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Add the following paragraph 6.07 after paragraph 6.06 of the General Conditions:
“6.07 Owner’s Objections to Contractor’s Insurance Coverage
A. If Owner has any objection to the coverage afforded by or other provisions of the insurance
required to be purchased and maintained by Contractor in accordance with this Article 6 on the
basis of its not complying with the Contract Documents, Owner will notify Contractor in writing
thereof within thirty days of the date of delivery of such certificates to Owner in accordance with
paragraph 6.02D. Contractor will provide such additional information in respect of insurance
provided by him as Owner may reasonably request.”

ARTICLE 7. CONTRACTOR'S RESPONSIBILITIES

SC-7.02

Delete paragraph 7.02B of the General Conditions in its entirety and replace with the following:

"B.  Atthe site of the Work the Contractor shall employ a full-time construction superintendent or
foreman who shall have full authority to act for the Contractor. It is understood that such
representative shall be acceptable to the Engineer and shall be one who will be continued in
the capacity for the particular job involved unless the representative ceases to be on the
Contractor's payroll. If at any time during the Work the representative is deemed by the
Engineer to be no longer acceptable, the representative shall be promptly replaced by the

Contractor. All communications to the superintendent or foreman shall be as binding as if
given to the Contractor."

SC-7.08
Delete the second sentence in paragraph 7.08A of the General Conditions.
SC-7.13

In line 3 of paragraph 7.13G of the General Conditions change “Supplementary Conditions” to
“Contract Documents”.

SC-7.16
In paragraph 7.16C.1 of the General Conditions, delete the word “timely” from the first line.

In paragraph 7.16E.1.b of the General Conditions, delete the word “timely” from the first line.

SC-7.18

Change the phrase “negligent act or omission” to “negligent or wrongful act or omission” in line 11

09/22/2022 00 73 00-11



of paragraph 7.18A of the General Conditions.

Add the following to the end of paragraph 7.18A of the General Conditions:
“The Contractor hereby acknowledges its obligation under the foregoing paragraph to
indemnify the Engineer and Owner against judgments suffered because of the Contractor's
work and to assume the cost of defending the Engineer and Owner against claims as described
in the foregoing paragraph.”

ARTICLE 9. OWNER'S RESPONSIBILITIES

SC-9.02

Delete the phrase “provided Contractor makes no reasonable objection to the replacement engineer”
in paragraph 9.02A of the General Conditions.

SC-9.06

Delete paragraph 9.06A of the General Conditions in its entirety.

SC-9.09

Insert the following after the first sentence of paragraph 9.09A of the General Conditions:

“However, the Owner shall have the right to direct the Contractor to perform the Work according to
any sequence schedule set forth in the Contract Documents or established pursuant thereto.”

ARTICLE 10. ENGINEER'S STATUS DURING CONSTRUCTION
SC-10.01

Add a new paragraph 10.01B after paragraph 10.01A of the General Conditions, which is to read as
follows:

"B.  Nothing contained in the Contract Documents shall be construed to create a contractual
relationship of any kind (1) between the Engineer and Contractor, (2) between the Owner and
a Subcontractor or Subcontractors, or (3) between any person or entities other than the Owner
and Contractor. The Engineer shall, however, be entitled to performance and enforcement of
obligations under the Contract Documents intended to facilitate performance of the Engineer's
duties.”

SC-10.02
Insert the following at the end of paragraph 10.02B of the General Conditions:

“However, the Engineer shall have the right to direct the Contractor to perform the Work according
to any sequence schedule set forth in the Contract Documents or established pursuant thereto.”
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SC-10.03

Delete the last sentence of paragraph 10.03B.

SC-10.07

Insert the following after the first sentence of paragraph 10.07B of the General Conditions:

“However, the Engineer shall have the right to direct the Contractor to perform the Work according
to any sequence schedule set forth in the Contract Documents or established pursuant thereto.”

ARTICLE 13. COST OF THE WORK; ALLOWANCES; UNIT PRICE WORK

Delete Article 13 of the General Conditions in its entirety and replace with the following:

"A.  The unit price of an item of Unit Price work shall be subject to reevaluation and adjustment
under the following conditions:

1)

@)
)

If the total extended bid price [Estimated Quantity times the Bid Unit Price] of a
particular item of Unit Price Work amounts to 5 percent or more of the Original
Contract Price and the variation in the quantity of the particular item of Unit Price
Work performed by Contractor differs by more than 15 percent from the estimated
quantity of such item indicated in the Agreement; and

If there is no corresponding adjustment with respect to any other item of work; and

If Contractor believes that Contractor has incurred additional expense as a result
thereof, Contractor may make a claim for an adjustment in the Contract Price in
accordance with Article 12 if the parties are unable to agree as to the effect of any
such variations in the quantity of Unit Price Work performed. If Owner believes that
the quantity variation entitles Owner to an adjustment in the unit price, Owner shall
be entitled to an adjustment in the unit price in an amount determined by the Engineer.
Engineer shall not be liable in connection with any determination relating to
adjustments which is rendered in good faith."

ARTICLE 14. TESTS AND INSPECTIONS; CORRECTION, REMOVAL OR ACCEPTANCE
OF DEFECTIVE WORK

SC-14.03

Delete the word “Prompt” at the beginning of paragraph 14.03C of the General Conditions.

SC-14.07

Revise paragraph 14.07A of the General Conditions as follows:
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A Delete the word “seven” and replace it with the word “ten” so that it reads “after ten days’
written notice to Contractor.”

ARTICLE 15. PAYMENTS TO CONTRACTOR; SET-OFFS; COMPLETION; CORRECTION
PERIOD

SC-15.01
Delete paragraph 15.01B.4 of the General Conditions and insert the following in its place:

"4, Retainage with respect to progress payments will be five percent or, if stipulated, the
maximum allowed by law."

Delete the word “immediate” from line 2 of subparagraph 15.01E.2 of the General Conditions.

Delete subparagraph 15.01E.3 of the General Conditions in its entirety.

SC-15.02

Delete paragraph 15.02A in its entirety and insert the following in its place:

"A.  Contractor warrants and guarantees that title to all work, material and equipment covered by
any Application for Payment, whether incorporated in the Project or not, will pass to Owner
no later than at the time of Application for Payment free and clear of all liens. Contractor
shall provide written transfer of title and a certified paid invoice provided by the supplier.”

SC-15.03

Delete the third sentence of paragraph 15.03C of the General conditions and replace it with the
following:

“Owner shall review the preliminary certificate and make written objection to Engineer as to
any provisions of the certificate or attached punch list.”

In the same paragraph, delete the phrase “within 14 days after submission of the preliminary
certificate to Owner” in the fourth sentence; delete the phrase “within said 14 days” in the fifth
sentence.
SC-15.06

Delete from lines 5 and 6 of paragraph 15.06B of the General Conditions the phrase “within 10 days
after receipt of the final Application for Payment,” in the first sentence.

SC-15.08
Delete paragraph 15.08A of the General Conditions and insert the following in its place:

“A.  If within one year after the date of Substantial Completion or such longer period of time as
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may be prescribed by Laws or Regulations or by the terms of any applicable special guarantee
required by the Contract Documents or by any specific provision of the Contract Documents,
any work is found to be defective, Contractor shall promptly, without cost to Owner and in
accordance with Owner's written instructions: (i) correct such defective work, or, if it has
been rejected by Owner, remove it from the site and replace it with work that is not defective,
and (ii) satisfactorily correct or remove and replace any damage to other work or the work of
others therefrom. If Contractor does not begin the repairs within ten (10) days of receipt of
written notification and promptly comply with the terms of Owner's written instructions, or in
an emergency where delay would cause serious risk, loss or damage, Owner may have the
defective work corrected or the rejected work removed and replaced, and all claims, costs,
losses and damages caused by or resulting from such removal and replacement (including but
not limited to all costs of repair or replacement of work of others) will be paid by Contractor.”

ARTICLE 16. SUSPENSION OF WORK AND TERMINATION
SC-16.02

Add a new paragraph immediately after paragraph 16.02 A.4 of the General Conditions which is to
read as follows:

"5. If the Work to be done under this Contract shall be abandoned, or if this Contract or any part
thereof shall be sublet, without the previous written consent of Owner, or if the contract or
any claim thereunder shall be assigned by Contractor otherwise than as herein specified."”

ARTICLE 18. MISCELLANEOUS
SC-18.08
Replace paragraph 18.08A with the following:

“A.  The Contractor shall not assign the whole or any part of this Contract or any moneys due or
to become due hereunder until thirty (30) days prior notice in writing has been given to the
Owner of the intention to assign, which notice shall state the identity and address of the
prospective assignee. No assignment shall be made without the Owner's prior written consent.
Such consent shall not be unreasonably withheld. In case the Contractor assigns all or any
part of the moneys due or to become due under this Contract, the instrument of assignment
shall contain a clause substantially to the effect that it is agreed that the right of the assignee
in and to any moneys due or to become due to the Contractor shall be subject to prior claims
of all persons, firms and corporations of services rendered or materials supplied for the
performance of the work called for in this Contract.”

SC-18.11, 18.12, 18.13, 18.14
Add the following new paragraphs after paragraph 18.10 of the General Conditions:

“18.11 Liability
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It is understood and agreed that members of the Owner or any agent or employees of the Owner
signing this Agreement shall not be personally liable hereunder for any action incurred in connection
with this Agreement.

18.12 State Statutes and Regulations

See Section 00830 of these Specifications for further modifications of the General Conditions due to
state statutes and regulations.

18.13 Severability

If any provision of this Agreement shall be invalid or unenforceable to any extent or in any
application, then the remainder of this Agreement and of such terms and conditions, except to such
extent or in such application, shall not be affected thereby, and each and every term and condition of
this Agreement shall be valid and enforced to the fullest extent and in the broadest application
permitted by law."

END OF SECTION
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SECTION 00 73 73.13

STATE STATUTES AND REGULATIONS
COMMONWEALTH OF MASSACHUSETTS

A. REVISIONS TO GENERAL CONDITIONS

—

o © N kWD
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15.

Definitions

Subsurface Conditions Found Different

Proprietary Specifications

Substitutions and “Or Equals” — Contractor’s Expense
Subcontracting

Permits

Massachusetts Sales and Use Tax

Contractor Records

Engineer’s Decisions on Requirements of Contract Documents and Acceptability of Work
Change of Contract Price

Payments

Suspension of Work and Termination

Special Requirements for Hazardous Wastes Contracts
Labor Classifications and Prevailing Wage Rates

Contractor’s Surety

B. OTHER REGULATORY REQUIREMENTS

L.
2.
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Working Hours

Commonwealth of Massachusetts Supplemental Equal Employment Opportunity,
Non-Discrimination and Affirmative Action Program

DEP Community Sound Level Criteria

OSHA 10 Hour Certification Requirements

MGL Chapter 149, Section 29E - Prompt Payment for Private Construction Contracts Valued
at $3 Million or More

MGL Chapter 149, Section 29F — Retainage Limits in Private Construction Contracts Valued
at $3 Million or More
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ATTACHMENT A — see Section 00 43 43

Prevailing Wage Rates
ATTACHMENT B — see Section 00 73 73.43

Excerpts from Chapter 149, Chapter 30 and Chapter 82 of the Massachusetts General Law
ATTACHMENT C — see Section 00 73 73.16

The Commonwealth of Massachusetts Supplemental Equal Employment Opportunity
Anti-Discrimination and Affirmative Action Program

ATTACHMENT D — see Section 00 73 73.63
Change Orders
ATTACHMENT E — see Section 00 73 73.73

Davis Bacon Act Requirements

A. REVISIONS TO GENERAL CONDITIONS:
1.  Definitions

The term "Awarding Authority," as used herein, shall be considered to be synonymous with the
term "Owner," described in definition 1.01 A.30.

Delete definition 1.01 A.42 entitled "Substantial Completion" in the General Conditions in its
entirety and insert the following in its place:

"Substantial Completion shall be interpreted in accordance with Massachusetts General Law
(MGL) c. 30, §39G or 39K as appropriate."

2. Subsurface Conditions Found Different

Add the following sentence to the end of paragraph 5.04A of the General Conditions:

"..to do so. Adjustments resulting from subsurface or latent physical conditions will be in
accordance with MGL c. 30, §39N."

3.  Proprietary Specifications

Revise the third sentence of Paragraph 7.05A of the General Conditions to read as follows:
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“Unless the specification indicates that a proprietary item is called for, other items of material or
equipment or material or equipment of other suppliers may be submitted to Engineer for review
under the circumstances described below, and in accordance with MGL c. 30, §39M.”

4. Substitutions and “Or Equals” — Contractor’s Expense

Insert the following at the beginning of Paragraphs 7.05B and 7.06E of the General Conditions:

“Except as required by and indicated in the specifications and contract documents pursuant to
MGL. c. 149, §44F,”.

5. Subcontracting

Add the following language at the end of paragraph 7.06J of the General Conditions:

", except as required otherwise by MGL c. 149, §44F, for Work governed by MGL c. 149, §44A
through 44H.”

6. Permits

Delete paragraph 7.09A of the General Conditions in its entirety and insert the following in its
place:

"A. Unless otherwise provided for in Section 00890 PERMITS, the Awarding Authority shall be
responsible for identifying and obtaining all federal, state, and local permits required by the nature
and location of construction, including but not limited to railroad permits, building construction
permits, and permits for street and highway cuts and openings. Contractor shall be responsible
for obtaining all permits required of its equipment, work force, or particular operations (such as
blasting) in the performance of the Work and not otherwise specified to be obtained by the
Awarding Authority. These permit fees shall be paid by Contractor. Contractor shall pay all
governmental charges and inspection fees necessary for the prosecution of the Work, which are
applicable at the time of opening of bids, or, if there are no Bids, on the Effective Date of the
Agreement."

7.  Massachusetts Sales and Use Tax

Add the following paragraph after paragraph 7.10A of the General Conditions:
"B. The materials and supplies to be used by the Contractor in the Work of this Contract are
exempt from the Sales and Use Tax of the Commonwealth of Massachusetts. The Awarding

Authority tax exemption certificate number will be furnished to the Contractor."

8.  Contractor Records
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Add a new paragraph immediately after paragraph 7.11C of the General Conditions, which is to
read as follows:

"D. The Contractor shall comply with all applicable provisions Chapter 30, Section 39R of the
Massachusetts General Laws regarding, Contractor's records."

9.  Engineer’s Decisions on Requirements of Contract Documents and Acceptability of Work

Add the following language at the end of paragraph 10.06A of the General Conditions:

"The Engineer's interpretation will be made in accordance with the requirements of MGL c. 30,
§39P."

10. Change of Contract Price

Delete paragraphs 11.07, 13.01, 13.02 and 13.03 of the General Conditions, having to do with
Change of Contract Price. Changes in contract price will be governed by the section called
"Change Orders," in Attachment D, Section 00 73 73.63 and Article 13 in the Supplementary
Conditions.

11. Payments
Add the following paragraph after Paragraph 15.01B.4 of the General Conditions:
“5. The Contractor shall submit Weekly Payroll Records Report and Statement of Compliance
verifying compliance with the Minimum Prevailing Wage Law, MGL c. 149, §26-27H. These
Statements of Compliance shall be submitted as a condition of payment for work performed

during the period the reports apply.”

Delete paragraph 15.01C.1 of the General Conditions in its entirety and insert the following in its
place:

“l. Progress Payments will be made in accordance with MGL c. 30, §39G, or §39K, as
applicable.”

Delete paragraph 15.01D.1 of the General Conditions in its entirety and replace it with the
following:

“1. Payment shall be made in accordance with MGL c. 30, §39G, or §39K, as applicable.”
Add the following new paragraph following paragraph 15.01D.1 of the General Conditions:

“2. The Contractor shall make payments to Subcontractors in accordance with the requirements
of MGL c. 30, §39F.”

Delete paragraph 15.06B of the General Conditions in its entirety and insert the following in its
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place:

"Engineer’s Review of Final Application and Recommendation of Payment: If, on the basis of the
Engineer's observation of the Work during construction and final inspection and, upon the
Engineer's review of the final Application for Payment and accompanying documentation, the
Engineer is satisfied that the Work has been completed and that the Contractor's other obligations
under the Contract Documents have been fulfilled, the Engineer will indicate in writing its
recommendation of payment and present the Application to the Awarding Authority for payment.
Thereupon the Engineer will give written notice to the Awarding Authority and the Contractor
that the Work is acceptable subject to the provisions of paragraph 15.07. Otherwise, the Engineer
will return the Application to Contractor, indicating in writing the reasons for refusing to
recommend final payment. In such case the Contractor shall make the necessary corrections and
resubmit the Application. If the Application and accompanying documentation are appropriate as
to form and substance, the Awarding Authority shall in accordance with the applicable provisions
of the Massachusetts General Laws, make payment to the Contractor."

Delete paragraph 15.06E of the General Conditions in its entirety and replace it with the
following:

“l. Payment shall be made in accordance with MGL c. 30, §39G, or §39K, as applicable.”

12.  Suspension of Work and Termination

Delete paragraph 16.01A of the General Conditions in its entirety and insert the following in its
place:

"A. The Awarding Authority may order, at any time and without cause, the Contractor to suspend
or delay the Work in accordance with MGL c. 30, §390."

13. Special Requirements for Hazardous Wastes Contracts

Add the following at the end of the first sentence of Paragraph 18.14 of the General Conditions:

(13

, and to the “Rules and Regulations for the Prevention of Accidents in Construction
Operations Chapter 454 CMR (Code of Massachusetts Regulations) 10.00 et seq.”

14. Labor Classifications and Prevailing Wage Rates

Add the following paragraphs under the heading "Prevailing Wage Rates" after paragraph 18.14
of the Supplementary Conditions:

"18.15 Prevailing Wage Rates
A. Prevailing Wage Rates as determined by the Director of the Executive Office of Labor and

Workforce Development under the provisions of MGL c. 149, §26-27H apply to this
project. A copy of the wage schedule is included in Attachment A of Section 00830. If,
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15.

after the Notice of Award, it becomes necessary to employ any person in a trade or
occupation not classified in the wage determinations, such person shall be paid at not less
than such rates as shall be determined by the Director. Such approved minimum rate shall
be retroactive to the time of the initial employment of such person in such trade or
occupation. The Contractor shall notify the Awarding Authority of its intention to employ
persons in trades or occupations not classified in the wage determinations as soon as
possible in order to allow sufficient time for the Awarding Authority to obtain approved
rates for such trades or occupations.

B. The schedule of wages referred to above are minimum rates only, and the Awarding
Authority will not consider any claims for additional compensation made by Contractor
because of payment by the Contractor of any wage rate in excess of the applicable rate
contained in the Contract.

C.  The said schedule of wages shall continue to be the minimum rates to be paid during the life
of this Agreement, except in the case of the duration of this Agreement exceeding one year,
when the Contractor will be responsible for requesting and obtaining updated prevailing
wage rates from the Owner before the one-year anniversary of the project’s start date, and
a legible copy of said schedule shall be kept posted in a conspicuous place at the site of the
Work.

D. Contractor and subcontractors shall submit a copy of weekly payroll records to the
Awarding Authority and the Awarding Authority shall retain the records for a minimum

of three years.”

Contractor’s Surety

Add the following sentences at the end of paragraph 6.01A:

“The Surety Company providing the bonds shall have a rating of A or better within the Best Key
Rating Guide and be licensed by the Massachusetts Division of Insurance. The Contractor shall
pay the premiums for such Bonds.”

B. OTHER REGULATORY REQUIREMENTS:

1.

Working Hours

No laborer, workman, mechanic, foreman, or inspector, working within the Commonwealth, in
the employ of the Contractor, subcontractor, or other person doing or contracting to do the whole
or a part of the work contemplated by this contract, shall be required or permitted to work more
than eight hours in any one day or more than forty-eight hours in any one week, or more than six
days in any one week, except in cases of emergency.

Commonwealth of Massachusetts Supplemental Equal Employment Opportunity,
Non-Discrimination and Affirmative Action Program.
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The Contractor shall abide by the Commonwealth of Massachusetts Supplemental Equal
Employment Opportunity, Non-Discrimination and Affirmative Action Program, which is attached
in its entirety, see Section 00 73 73.16.

3. DEP Community Sound Level Criteria

The Community Sound Level Criteria as established by the Commonwealth of Massachusetts'
Department of Environmental Protection (DEP) must be conformed to prior to the Awarding
Authority's acceptance of the structure. The following sound level criteria must be met at the
construction site:

A. The increase in the broadband noise level shall not be in excess of ten (10) dB(A) above
ambient at the station boundary. The ambient level is defined as the A-weighted noise level
that is exceeded ninety (90) percent of the time measured during the period in question.

B.  The primary noise source(s) shall not produce a puretone condition. Puretone is any given
octave band center frequency that exceeds the two adjacent center frequencies by three (3)

or more decibels.

4. OSHA 10 Hour Certification Requirements

All employees of the Contractor who work at the jobsite must have received OSHA 10 Hour
safety training, and have proof, at the jobsite, of being certified by OSHA as having received the
training. The Contractor must provide written proof (copy of OSHA card each employee is
required to carry is preferred) of this certification for every employee with submission of the first
certified payroll report for each employee.

END OF SECTION

09/22/2022 00 73 73.13-7



SECTION 00 73 73.16
THE COMMONWEALTH OF MASSACHUSETTS

SUPPLEMENTAL EQUAL EMPLOYMENT OPPORTUNITY, NON-DISCRIMINATION
AND AFFIRMATIVE ACTION PROGRAM

I.  Definitions
For purposes of this contract,

“Minority” means a person who meets one or more of the following definitions:

(a) American Indian or Native American means: all persons having origins in any of
the original peoples of North America and who are recognized as an Indian by a
tribe or tribal organization.

(b) Asian means: All persons having origins in any of the original peoples of the Far
East, Southeast Asia, the Indian sub-continent, or the Pacific Islands, including, but
not limited to China, Japan, Korea, Samoa, India, and the Philippine Islands.

(c) Black means: All persons having origins in any of the Black racial groups of Africa,
including, but not limited to, African-Americans, and all persons having origins in
any of the original peoples of the Cape Verdean Islands.

(d) Eskimo or Aleut means: All persons having origins in any of the peoples of
Northern Canada, Greenland, Alaska, and Eastern Siberia.

(e) Hispanic means: All persons having their origins in any of the Spanish-speaking
peoples of Mexico, Puerto Rico, Cuba, Central or South America, or the Caribbean
Islands.

“State construction contract” means a contract for the construction, reconstruction, installation,
demolition, maintenance or repair of a building or capital facility, or a contract for the
construction, reconstruction, alteration, remodeling or repair of a public work undertaken by a
department, agency, board, or commission of the commonwealth.

“State assisted construction contract” means a contract for the construction, reconstruction,
installation, demolition, maintenance or repair of a building or capital facility undertaken by a
political subdivision of the commonwealth, or two or more political subdivisions thereof, an
authority, or other instrumentality and whose costs of the contract are paid for, reimbursed, grant
funded, or otherwise supported, in whole or in part, by the commonwealth.

II. Equal Opportunity, Non-Discrimination and Affirmative Action

During the performance of this Contract, the Contractor and all subcontractors (hereinafter
collectively referred to as “the Contractor”) for a state construction contract or a state assisted
construction contract, for him/herself, his/her assignees and successors in interest, agree to
comply with all applicable equal employment opportunity, non-discrimination and affirmative
action requirements, including but not limited to the following:
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In connection with the performance of work under this contract, the Contractor shall not
discriminate against any employee or applicant for employment because of race, color, religious
creed, national origin, sex, sexual orientation, genetic information, military service, age, ancestry
or disability, shall not discriminate in the selection or retention of subcontractors, and shall not
discriminate in the procurement of materials and rentals of equipment.

The aforesaid provision shall include, but not be limited to, the following: employment
upgrading, demotion, or transfer; recruitment advertising, layoff or termination; rates of pay or
other forms of compensation; conditions or privileges of employment; and selection for
apprenticeship or on-the-job training opportunity. The Contractor shall comply with the
provisions of chapter 151B of the Massachusetts General Laws, as amended, and all other
applicable anti-discrimination and equal opportunity laws, all of which are herein incorporated
by reference and made a part of this Contract.

The Contractor shall post hereafter in conspicuous places, available for employees and
applicants for employment, notices to be provided by the Massachusetts Commission Against
Discrimination setting forth the provisions of the Fair Employment Practices Law of the
Commonwealth (Massachusetts General Laws Chapter 151B).

In connection with the performance of work under this contract, the Contractor shall
undertake, in good faith, affirmative action measures to eliminate any discriminatory barriers in
the terms and conditions of employment on the grounds of race, color, religious creed, national
origin, sex, sexual orientation, genetic information, military service, age, ancestry or disability.
Such affirmative action measures shall entail positive and aggressive measures to ensure non-
discrimination and to promote equal opportunity in the areas of hiring, upgrading, demotion or
transfer, recruitment, layoff or termination, rate of compensation, apprenticeship and on-the-job
training programs. A list of positive and aggressive measures shall include, but not be limited to,
advertising employment opportunities in minority and other community news media; notifying
minority, women and other community-based organizations of employment opportunities;
validating all job specifications, selection requirements, and tests; maintaining a file of names
and addresses of each worker referred to the Contractor and what action was taken concerning
such worker; and notifying the administering agency in writing when a union with whom the
Contractor has a collective bargaining agreement has failed to refer a minority or woman worker.
These and other affirmative action measures shall include all actions required to guarantee equal
employment opportunity for all persons, regardless of race, color, religious creed, national
origin, sex, sexual orientation, genetic information, military service, age, ancestry or disability.
One purpose of this provision is to ensure to the fullest extent possible an adequate supply of
skilled tradesmen for this and future Commonwealth public construction projects.
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III. Minority and Women Workforce Participation

Pursuant to his/her obligations under the preceding section, the Contractor shall strive to
achieve on this project the labor participation goals contained herein. Said participation goals
shall apply in each job category on this project including but not limited to bricklayers,
carpenters, cement masons, electricians, ironworkers, operating engineers and those classes of
work enumerated in Section 44F of Chapter 149 of the Massachusetts General Laws. The
participation goals for this project shall be 15.3% for minorities and 6.9% for women. The
participation goals, as set forth herein, shall not be construed as quotas or set-asides; rather, such
participation goals will be used to measure the progress of the Commonwealth’s equal
opportunity, non-discrimination and affirmative action program. Additionally, the participation
goals contained herein should not be seen or treated as a floor or as a ceiling for the employment
of particular individuals or group of individuals.

IV. Liaison Committee

At the discretion of the agency that administers the contract for the construction project there
may be established for the life of the contract a body to be known as the Liaison Committee.
The Liaison Committee shall be composed of one representative each from the agency or
agencies administering the contract for the construction project, hereinafter called the
administering agency, a representative from the Office of Affirmative action, and such other
representatives as may be designated by the administering agency.

The Contractor (or his/her agent, if any, designated by him/her as the on-site equal
employment opportunity officer) shall recognize the Liaison Committee as an affirmative action
body, and shall establish a continuing working relationship with the Liaison Committee,
consulting with the Liaison Committee on all matters related to minority recruitment, referral,
employment and training.

V. Reports and Records

The Contractor shall prepare projected workforce tables on a quarterly basis when required
by the administering agency. These shall be broken down into projections, by week, of workers
required in each trade. Copies shall be furnished one week in advance of the commencement of
the period covered, and also, when updated, to the administering agency and the Liaison
Committee when required.

The Contractor shall prepare weekly reports in a form approved by the administering agency,
unless information required is required to be reported electronically by the administering agency,
the number of hours worked in each trade by each employee, identified as woman, minority, or
non-minority. Copies of these shall be provided at the end of each such week to the
administering agency and the Liaison Committee.

Records of employment referral orders, prepared by the Contractor, shall be made available
to the administering agency on request.
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The Contractor will provide all information and reports required by the administering agency
on instructions issued by the administering agency and will permit access to its facilities and any
books, records, accounts and other sources of information which may be determined by the
administering agency to effect the employment of personnel. This provision shall apply only to
information pertinent to the Commonwealth's supplementary non-discrimination, equal
opportunity and access and opportunity contract requirements. Where information required is in
the exclusive possession of another who fails or refuses to furnish this information, the
Contractor shall so certify to the administering agency and shall set forth what efforts he has
made to obtain the information.

VI. Access to Work Site

A designee of the administering agency and a designee of the Liaison Committee shall each
have a right to access the work site.

VIL Solicitations for Subcontracts, and for the Procurement of Materials and Equipment

In all solicitations either by competitive bidding or negotiation made by the Contractor either
for work to be performed under a subcontract or for the procurement of materials or equipment,
each potential subcontractor or supplier shall be notified in writing by the Contractor of the
Contractor's obligations under this contract relative to non-discrimination and equal opportunity.

VIII. Sanctions

Whenever the administering agency believes the General or Prime Contractor or any
subcontractor may not be operating in compliance with the provisions of the Fair Employment
Practices Law of the Commonwealth (Massachusetts General Laws Chapter 151B), the
administering agency may refer the matter to the Massachusetts Commission Against
Discrimination (“Commission”) for investigation.

Following the referral of a matter by the administering agency to the Massachusetts
Commission Against Discrimination, and while the matter is pending before the MCAD, the
administering agency may withhold payments from contractors and subcontractors when it has
documentation that the contractor or subcontractor has violated the Fair Employment Practices
Law with respect to its activities on the Project, or if the administering agency determines that
the contractor has materially failed to comply with its obligations and the requirements of this
Section. The amount withheld shall not exceed a withhold of payment to the General or Prime
Contractor of 1/100 or 1% of the contract award price or $5,000, whichever sum is greater, or, if
a subcontractor is in non-compliance, a withhold by the administering agency from the General
Contractor, to be assessed by the General Contractor as a charge against the subcontractor, of
1/100 or 1% of the subcontractor price, or $1,000 whichever sum is greater, for each violation of
the applicable law or contract requirements. The total withheld from any one General or Prime
Contractor or subcontractor on a Project shall not exceed $20,000 overall. No withhold of
payments or investigation by the Commission or its agent shall be initiated without the
administering agency providing prior notice to the Contractor.
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If, after investigation, the Massachusetts Commission Against Discrimination finds that a
General or Prime Contractor or subcontractor, in commission of a state construction contract or
state-assisted construction contract, violated the provisions of the Fair Employment Practices
Law, the administering agency may convert the amount withheld as set forth above into a
permanent sanction, as a permanent deduct from payments to the General or Prime Contractor or
subcontractor, which sanction will be in addition to any such sanctions, fines or penalties
imposed by the Massachusetts Commission Against Discrimination:

No sanction enumerated under this Section shall be imposed by the administering agency
except after notice to the General or Prime Contractor or subcontractor and an adjudicatory
proceeding, as that term is used, under Massachusetts General Laws Chapter 30A, has been
conducted.

IX. Severability
The provisions of this section are severable, and if any of these provisions shall be held

unconstitutional by any court of competent jurisdiction, the decision of such court shall not affect
or impair any of the remaining provisions.
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X. Contractor’s Certification
A bidder for a state construction contract or state assisted construction contract will not be
eligible for award of the contract unless such bidder has submitted to the administering agency

the following certification, which will be incorporated into the resulting contract:

CONTRACTOR’S CERTIFICATION

certifies that they:

(Contractor Name)
1. Will not discriminate in their employment practices;

2. Intend to use the following listed construction trades in the work under the contract

; and

3. Will make good faith efforts to comply with the minority employee and women employee
workforce participation ratio goals and specific affirmative action steps contained herein;
and

4. Are in compliance with all applicable federal and state laws, rules, and regulations governing
fair labor and employment practices; and

5. Will provide the provisions of the “Supplemental Equal Employment Opportunity, Non-
Discrimination and Affirmative Action Program” to each and every subcontractor employed
on the Project and will incorporate the terms of this Section into all subcontracts and work
orders entered into on the Project.

6. Agree to comply with all provisions contained herein.

(Signature of authorized representative of Contractor) Date

(Printed name of authorized representative of Contractor)
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XI. Subcontractor Requirements

Prior to the award of any subcontract for a state construction contract or a state assisted
construction contract, regardless of tier, the Prime or General Contractor shall provide all
prospective subcontractors with a complete copy of this Section entitled “Supplemental Equal
Employment Opportunity, Non-Discrimination and Affirmative Action Program” and will
incorporate the provisions of this Section by reference into any and all contracts or work orders
for all subcontractors providing work on the Project. In order to ensure that the said
subcontractor's certification becomes a part of all subcontracts under the prime contract, the
Prime or General Contractor shall certify in writing to the administering agency that it has
complied with the requirements as set forth in the proceeding paragraph.
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ATTACHMENT B

Excerpts from Chapters 30, 82 and 149 of the Massachusetts General Laws

NOTICE - These are NOT the official versions of the Massachusetts General Laws (MGL). While
reasonable efforts have been made to assure the accuracy of the excerpts provided, do not rely on
this information without first checking an official edition of the MGL. If you are in need of legal
advice or counsel, consult a lawyer. These excerpts include amendments to the General Laws
passed before December 31, 2020. For laws enacted since that time, see the 2021 Session Laws.

CERTAIN EXCERPTS FROM THE MASSACHUSETTS GENERAL LAWS ARE
APPLICABLE TO CONSTRUCTION CONTRACTS. ATTENTION IS DIRECTED TO
THE FOLLOWING SECTIONS OF CHAPTER 149 AS AMENDED.

Section 25. LODGING, BOARD AND TRADE OF PUBLIC EMPLOYEES; STATUTE
PART OF EMPLOYMENT CONTRACT.

"Every employee in public work shall lodge, board, and trade where and with whom he elects; and
no person or his agents or employees under contract with the commonwealth, a county, city or
town, or with a department, board, commission or officer acting therefor, for the doing of public
work shall directly or indirectly require, as a condition of employment therein, that the employee
shall lodge, board or trade at a particular place or with a particular person. This section shall be
made a part of the contract for such employment."

Section 26. PUBLIC WORKS; PREFERENCE TO VETERANS AND CITIZENS;
WAGES.

"In the employment of mechanics and apprentices, teamsters, chauffeurs and laborers in the
construction of public works by the commonwealth, or by a county, town, authority or district, or
by persons contracting or subcontracting for such works, preference shall first be given to citizens
of the commonwealth who have been residents of the commonwealth for at least six months at the
commencement of their employment who are veterans as defined in clause Forty-third of section
7 of chapter 4 and who are qualified to perform the work to which the employment relates and,
within such preference, preference shall be given to service-disabled veterans; and secondly, to
citizens of the commonwealth generally who have been residents of the commonwealth for at least
six months at the commencement of their employment, and if they cannot be obtained in sufficient
numbers, then to citizens of the United States, and every contract for such work shall contain a
provision to this effect..."

Section 34. PUBLIC CONTRACTS; STIPULATION AS TO HOURS AND DAYS OF
WORK; VOID CONTRACTS.

"Every contract, except for the purchase of material or supplies, involving the employment of
laborers, workmen, mechanics, foremen or inspectors, to which the commonwealth or any county
or any town, subject to section thirty, is a party, shall contain a stipulation that no laborer,
workman, mechanic, foreman or inspector working within the commonwealth, in the employ of
the contractor, subcontractor or other person doing or contracting to do the whole or a part of the
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work contemplated by the contract, shall be required or permitted to work more than eight hours
in any one day or more than forty-eight hours in any one week, or more than six days in any one
week, except in cases of emergency, or, in case any town subject to section thirty-one is a party to
such a contract, more than eight hours in any one day, except as aforesaid..."

Section 34A. CONTRACTS FOR PUBLIC WORKS; WORKERS’ COMPENSATION
INSURANCE; BREACH OF CONTRACT; ENFORCEMENT AND VIOLATION OF
STATUTE.

"Every contract for the construction, alteration, maintenance, repair or demolition of, or addition
to, any public building or other public works for the commonwealth or any political subdivision
thereof shall contain stipulations requiring that the contractor shall, before commencing
performance of such contract, provide by insurance for the payment of compensation and the
furnishing of other benefits under chapter one hundred and fifty-two to all persons to be employed
under the contract, and that the contractor shall continue such insurance in full force and effect
during the term of the contract. No officer or agent contracting in behalf of the commonwealth or
any political subdivision thereof shall award such a contract until he has been furnished with
sufficient proof of compliance with the aforesaid stipulations. Failure to provide and continue in
force such insurance as aforesaid shall be deemed a material breach of the contract and shall
operate as an immediate termination thereof. No cancellation of such insurance, whether by the
insurer or by the insured, shall be valid unless written notice thereof is given by the party proposing
cancellation to the other party and to the officer or agent who awarded the contract at least fifteen
days prior to the intended effective date thereof, which date shall be expressed in said notice.
Notice of cancellation sent by the party proposing cancellation by registered mail, postage prepaid,
with a return receipt of the addressee requested, shall be a sufficient notice..."

Section 34B. CONTRACTS FOR PUBLIC WORKS; WAGES FOR RESERVE POLICE
OFFICER.

"Every contract for the construction, alteration, maintenance, repair or demolition of, or addition
to, any public works for the commonwealth or any political subdivision thereof shall contain
stipulations requiring that the contractor shall pay to any reserve police officer employed by him
in any city or town the prevailing rate of wage paid to regular police officers in such city or town."

Whenever general bids are invited for a contract subject to Section 44 A, the following provision
applies:

Section 44E. FILING OF BIDS; FORMS; MODULAR BUILDINGS. Second paragraph of
subdivision (2), clause E.

“The undersigned hereby certifies that he is able to furnish labor that can work in harmony with
all other elements of labor employed or to be employed on the work; that all employees to be
employed at the worksite will have successfully completed a course in construction safety and
health approved by the United States Occupational Safety and Health Administration that is at
least 10 hours in duration at the time the employee begins work and who shall furnish
documentation of successful completion of said course with the first certified payroll report for
each employee; and that he will comply fully with all laws and regulations applicable to awards
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made subject to section 44A.”

For projects estimated to cost more than $25,000, the following provision applies to sub-bidders:

Section 44F. PLANS AND SPECIFICATIONS; SUB-BIDS; FORM; CONTENTS. First
paragraph of clause I of subdivision (2) of section 44F.

“The undersigned hereby certifies that he is able to furnish labor that can work in harmony with
all other elements of labor employed or to be employed on the work; that all employees to be
employed at the worksite will have successfully completed a course in construction safety and
health approved by the United States Occupational Safety and Health Administration that is at
least 10 hours in duration at the time the employee begins work and who shall furnish
documentation of successful completion of said course with the first certified payroll report for
each employee; and that he will comply fully with all laws and regulations applicable to awards of
subcontracts subject to section 44F.”

Section 44G. ALLOWANCES; ALTERNATES; WEATHER PROTECTION DEVICES.

“(A) “Allowance” as used herein means a sum of money covering one or more items of labor or
labor and materials which is designated in bid documents and which general bidders are required
to use in computing their bids. The use of such allowances shall be prohibited in the award of any
contract subject to the provisions of section forty-four A. Whenever the designer is unable to
supply specifications for any item prior to the solicitation of bids, such item shall not be included
in any contract subject to the provisions of section forty-four A. The awarding authority shall
solicit bids for every such item separately pursuant to the provisions of section forty-four A after
specifications for that item are prepared.

(B) Every alternate contained in the form for general bids shall be listed in a numerical sequence
in order of priority. When the awarding authority decides to consider alternates in determining the
lowest eligible and responsible bidder, the awarding authority shall consider the alternates in
descending numerical sequence, such that no single alternate shall be considered unless every
alternate preceding it on the list has been added to or subtracted from the base bid price.

(C) The use of options other than alternates in bid documents or bid forms subject to section forty-
four A shall be prohibited under all circumstances.

(D) Every contract subject to section forty-four A shall include specifications for the installation
of weather protection and shall require that the contractor shall install the same and that he shall
furnish adequate heat in the area so protected during the months of November through March.
Standards for such specifications shall be established by the commissioner or his designee.”

Section 44J. INVITATIONS TO BID; NOTICE; CONTENTS; VIOLATIONS; PENALTY.

"(1) No public agency or authority of the commonwealth or any political subdivision thereof shall
award any contract for which competitive bids are required pursuant to section forty-four A of this
chapter or section thirty-nine M of chapter thirty, or for which competitive proposals are required
pursuant to subsection (4) of section forty-four E of this chapter or section eleven C of chapter
twenty-five A, unless a notice inviting bids or proposals therefor shall have been posted no less
than one week prior to the time specified in such notice for the receipt of said bids or proposals in
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a conspicuous place in or near the offices of the awarding authority, and shall have remained posted
until the time so specified, and unless such notice shall also have been published at least once not
less than two weeks prior to the time so specified in the central register published by the secretary
of state pursuant to section twenty A of chapter nine and in a newspaper of general circulation in
the locality of the proposed project, and on the COMMBUYS system administered by the
operational services division. Said notice shall also be published at such other times and in such
other newspapers or trade periodicals as the commissioner of capital asset management and
maintenance may require, having regard to the locality of the work involved.

(2) Said notice shall specify the time and place where plans and specifications of the proposed
work may be had; the time and place of submission of general bids; and the time and place for
opening of the general bids. For contracts subject to the provisions of section forty-four A to H,
inclusive, of this chapter, said notice shall also specify the time and place for submission of filed
sub-bids, where required pursuant to section forty-four F; and the time and place for opening of
said filed sub-bids.

Said notice shall also provide sufficient facts concerning the nature and scope of such project, the
type and elements of construction, and such other information as will assist applicants in deciding
to bid on such contract.

(3) No contract or preliminary plans and specifications shall be split or divided for the purpose of
evading the provisions of this section.

(4) General bids and filed sub-bids for any contract subject to this section shall be in writing and
shall be opened in public at the time and place specified in the posted or published notice, and after
being so opened shall be open to public inspection.

(5) The provisions of this section shall not apply to any transaction between the commonwealth
and any public service corporation.

(6) The provisions of this section may be waived in cases of extreme emergency involving the
health and safety of the people and their property, upon the written approval of said commissioner.
The written approval shall contain a description of the circumstances and the reasons for the
commissioner's determination.

(7) Whoever violates any provision of this section shall be punished by a fine of not more than
ten thousand dollars or by imprisonment in the state prison for not more than three years or in a
jail or house of correction for not more than two and one-half years, or by both said fine and
imprisonment; and in the event of final conviction, said person shall be incapable of holding any
office of honor, trust or profit under the commonwealth or under any county, district of municipal
agency.

Each and every person who shall cause or conspire to cause any contract or preliminary plans and
specifications to be split or divided for the purpose of evading the provisions of this section shall
forfeit and pay to the commonwealth, a political subdivision thereof or other awarding authority
subject to this section, the sum of not more than five thousand dollars and, in addition, such person
or persons shall pay, apportioned among them, double the amount of damages which the
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commonwealth or political subdivision thereof or other awarding authority may have sustained by
reason of the doing of such act, together with the costs of the action.

(8) If an awarding authority rejects all general bids or does not receive any general bids, and
advertises for a second opening of general bids with the original filed sub-bids as set forth in
subsection (1) of section forty-four E the notice for receipt of such general bids may be published
in the central register and elsewhere as required not less than one week prior to the time specified
for such second opening of general bids.

(9) No request for proposals or invitation for bids issued under sections 38A Y4 to 380, inclusive,
of chapter 7, section 11C of chapter 25A, section 39M of chapter 30, this section and sections 44A
to 44H, inclusive, shall be advertised if the awarding authority’s cost estimate is greater than 1
year old.”

Attention is directed to the following sections of Chapter 30 of the General Laws of
Massachusetts as amended to date.

Section 38A. PRICE ADJUSTMENT CLAUSE IN CONTRACTS FOR ROAD, BRIDGE,
WATER AND SEWER PROJECTS AWARDED UNDER SEC. 39M

“Contracts for road and bridge projects awarded as a result of a proposal or invitation for bids
under section 39M shall include a price adjustment clause for each of the following materials: fuel,
both diesel and gasoline; asphalt; concrete; and steel. Contracts for water and sewer projects
awarded as a result of a proposal or invitation for bids under said section 39M shall include a price
adjustment clause for fuel, both diesel and gasoline; liquid asphalt; and portland cement contained
in cast-in-place concrete. A base price for each material shall be set by the awarding authority or
agency and shall be included in the bid documents at the time the project is advertised. The
awarding authority or agency shall also identify in the bid documents the price index to be used
for each material. The price adjustment clause shall provide for a contract adjustment to be made
on a monthly basis when the monthly cost change exceeds plus or minus 5 per cent.”

Section 39F. CONSTRUCTION CONTRACTS; ASSIGNMENT AND SUBROGATION;
SUBCONTRACTOR DEFINED; ENFORCEMENT OF CLAIM FOR DIRECT
PAYMENT; DEPOSIT; REDUCTION OF DISPUTED AMOUNTS.

"(1) Every contract awarded pursuant to sections forty-four A to L inclusive, of chapter one
hundred and forty-nine shall contain the following subparagraphs (a) through (i) and every contract
awarded pursuant to section thirty-nine M of chapter thirty shall contain the following
subparagraphs (a) through (h) and in each case those subparagraphs shall be binding between the
general contractor and each subcontractor.

(a) Forthwith after the general contractor receives payment on account of a periodic estimate,
the general contractor shall pay to each subcontractor the amount paid for the labor performed and
the materials furnished by that subcontractor, less any amount specified in any court proceedings
barring such payment and also less any amount claimed due from the subcontractor by the general
contractor.
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(b) Not later than the sixty-fifth day after each subcontractor substantially completes his work
in accordance with the plans and specifications, the entire balance due under the subcontract less
amounts retained by the awarding authority as the estimated cost of completing the incomplete
and unsatisfactory items of work, shall be due the subcontractor; and the awarding authority shall
pay that amount to the general contractor. The general contractor shall forthwith pay to the
subcontractor the full amount received from the awarding authority less any amount specified in
any court proceedings barring such payment and also less any amount claimed due from the
subcontractor by the general contractor.

(c)  Each payment made by the awarding authority to the general contractor pursuant to
subparagraphs (a) and (b) of this paragraph for the labor performed and the materials furnished by
a subcontractor shall be made to the general contractor for the account of that subcontractor; and
the awarding authority shall take reasonable steps to compel the general contractor to make each
such payment to each such subcontractor. If the awarding authority has received a demand for
direct payment from a subcontractor for any amount which has already been included in a payment
to the general contractor or which is to be included in a payment to the general contractor for
payment to the subcontractor as provided in subparagraphs (a) and (b), the awarding authority shall
act upon the demand as provided in this section.

(d) If, within seventy days after the subcontractor has substantially completed the subcontract
work, the subcontractor has not received from the general contractor the balance due under the
subcontract including any amount due for extra labor and materials furnished to the general
contractor, less any amount retained by the awarding authority as the estimated cost of completing
the incomplete and unsatisfactory items of work, the subcontractor may demand direct payment of
that balance from the awarding authority. The demand shall be by a sworn statement delivered to
or sent by certified mail to the awarding authority, and a copy shall be delivered to or sent by
certified mail to the general contractor at the same time. The demand shall contain a detailed
breakdown of the balance due under the subcontract and also a statement of the status of
completion of the subcontract work. Any demand made after substantial completion of the
subcontract work shall be valid even if delivered or mailed prior to the seventieth day after the
subcontractor has substantially completed the subcontract work. Within ten days after the
subcontractor has delivered or so mailed the demand to the awarding authority and delivered or so
mailed a copy to the general contractor, the general contractor may reply to the demand. The reply
shall be by a sworn statement delivered to or sent by certified mail to the awarding authority and
a copy shall be delivered to or sent by certified mail to the subcontractor at the same time. The
reply shall contain a detailed breakdown of the balance due under the subcontract including any
amount due for extra labor and materials furnished to the general contractor and of the amount due
for each claim made by the general contractor against the subcontractor.

(e)  Within fifteen days after receipt of the demand by the awarding authority, but in no event
prior to the seventieth day after substantial completion of the subcontract work, the awarding
authority shall make direct payment to the subcontractor of the balance due under the subcontract
including any amount due for extra labor and materials furnished to the general contractor, less
any amount (i) retained by the awarding authority as the estimated cost of completing the
incomplete or unsatisfactory items of work, (ii) specified in any court proceedings barring such
payment, or (iii) disputed by the general contractor in the sworn reply; provided, that the awarding
authority shall not deduct from a direct payment any amount as provided in part (iii) if the reply is
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not sworn to, or for which the sworn reply does not contain the detailed breakdown required by
subparagraph (d). The awarding authority shall make further direct payments to the subcontractor
forthwith after the removal of the basis for deductions from direct payments made as provided in
parts (i) and (ii) of this subparagraph.

63} The awarding authority shall forthwith deposit the amount deducted from a direct payment
as provided in part (iii) of subparagraph (e) in an interest-bearing joint account in the names of the
general contractor and the subcontractor in a bank in Massachusetts selected by the awarding
authority or agreed upon by the general contractor and the subcontractor and shall notify the
general contractor and the subcontractor of the date of the deposit and the bank receiving the
deposit. The bank shall pay the amount in the account, including accrued interest, as provided in
an agreement between the general contractor and the subcontractor or as determined by decree of
a court of competent jurisdiction.

(2) All direct payments and all deductions from demands for direct payments deposited in an
interest-bearing account or accounts in a bank pursuant to subparagraph (f) shall be made out of
amounts payable to the general contractor at the time of receipt of a demand for direct payment
from a subcontractor and out of amounts which later become payable to the general contractor and
in the order of receipt of such demands from subcontractors. All direct payments shall discharge
the obligation of the awarding authority to the general contractor to the extent of such payment.

(h)  The awarding authority shall deduct from payments to a general contractor amounts which,

together with the deposits in interest-bearing accounts pursuant to subparagraph (f), are sufficient
to satisfy all unpaid balances of demands for direct payment received from subcontractors. All
such amounts shall be earmarked for such direct payments, and the subcontractors shall have a
right in such deductions prior to any claims against such amounts by creditors of the general
contractor.

(1) If the subcontractor does not receive payment as provided in subparagraph (a) or if the
general contractor does not submit a periodic estimate for the value of the labor or materials
performed or furnished by the subcontractor and the subcontractor does not receive payment for
same when due less the deductions provided for in subparagraph (a), the subcontractor may
demand direct payment by following the procedure in subparagraph (d) and the general contractor
may file a sworn reply as provided in that same subparagraph. A demand made after the first day
of the month following that for which the subcontractor performed or furnished the labor and
materials for which the subcontractor seeks payment shall be valid even if delivered or mailed
prior to the time payment was due on a periodic estimate from the general contractor. Thereafter
the awarding authority shall proceed as provided in subparagraph (e), (f), (g), and (h).

(2) Any assignment by a subcontractor of the rights under this section to a surety company
furnishing a bond under the provisions of section twenty-nine of chapter one hundred forty-nine
shall be invalid. The assignment and subrogation rights of the surety to amounts included in a
demand for direct payment which are in the possession of the awarding authority or which are on
deposit pursuant to subparagraph (f) of paragraph (1) shall be subordinate to the rights of all
subcontractors who are entitled to be paid under this section and who have not been paid in full.

(3)  "Subcontractor" as used in this section (i) for contracts awarded as provided in sections
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forty-four A to forty-four H, inclusive, of chapter one hundred forty-nine shall mean a person who
files a sub-bid and receives a subcontract as a result of that filed sub-bid or who is approved by
the awarding authority in writing as a person performing labor or both performing labor and
furnishing materials pursuant to a contract with the general contractor, (ii) for contracts awarded
as provided in paragraph (a) of section thirty-nine M of chapter thirty shall mean a person approved
by the awarding authority in writing as a person performing labor or both performing labor and
furnishing materials pursuant to a contract with the general contractor, and (iii) for contracts with
the commonwealth not awarded as provided in forty-four A to forty-four H, inclusive, of chapter
one hundred forty-nine shall also mean a person contracting with the general contractor to supply
materials used or employed in a public works project for a price in excess of five thousand dollars.

(4) A general contractor or a subcontractor shall enforce a claim to any portion of the amount
of a demand for direct payment deposited as provided in subparagraph (f) of paragraph 1 by a
petition in equity in the superior court against the other and the bank shall not be a necessary party.
A subcontractor shall enforce a claim for direct payment or a right to require a deposit as provided
in subparagraph (f) of paragraph 1 by a petition in equity in the superior court against the awarding
authority and the general contractor shall not be a necessary party. Upon motion of any party the
court shall advance for speedy trial any petition filed as provided in this paragraph. Sections
fifty-nine and fifty-nine B of chapter two hundred thirty-one shall apply to such petitions. The
court shall enter an interlocutory decree upon which execution shall issue for any part of a claim
found due pursuant to sections fifty-nine and fifty-nine B and, upon motion of any party, shall
advance for speedy trial the petition to collect the remainder of the claim. Any party aggrieved by
such interlocutory decree shall have the right to appeal therefrom as from a final decree. The court
shall not consolidate for trial the petition of any subcontractor with the petition of one or more
subcontractors or the same general contract unless the court finds that a substantial portion of the
evidence of the same events during the course of construction (other than the fact that the claims
sought to be consolidated arise under the same general contract) is applicable to the petitions
sought to be consolidated and that such consolidation will prevent unnecessary duplication of
evidence. A decree in any such proceeding shall not include interest on the disputed amount
deposited in excess of the interest earned for the period of any such deposit. No person except a
subcontractor filing a demand for direct payment for which no funds due the general contractor
are available for direct payment shall have a right to file a petition in court of equity against the
awarding authority claiming a demand for direct payment is premature and such subcontractor
must file the petition before the awarding authority has made a direct payment to the subcontractor
and has made a deposit of the disputed portion as provided in part (iii) of subparagraph (e) and in
subparagraph (f) of paragraph (1).

(%) In any petition to collect any claim for which a subcontractor has filed a demand for direct
payment the court shall, upon motion of the general contractor, reduce by the amount of any
deposit of a disputed amount by the awarding authority as provided in part (iii) of subparagraph
(e) and in subparagraph (f) of paragraph (1) any amount held under a trustee writ or pursuant to a
restraining order or injunction.”

Section 39G. COMPLETION OF PUBLIC WORKS; SEMI-FINAL AND FINAL
ESTIMATES; PAYMENTS; EXTRA WORK; DISPUTED ITEMS.

"Upon substantial completion of the work required by a contract with the commonwealth, or any
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agency or political subdivision thereof, for the construction, reconstruction, alteration, remodeling,
repair or improvement of public ways, including bridges and other highway structures, sewers and
water mains, airports and other public works, the contractor shall present in writing to the awarding
authority its certification that the work has been substantially completed. Within twenty-one days
thereafter, the awarding authority shall present to the contractor either a written declaration that
the work has been substantially completed or an itemized list of incomplete or unsatisfactory work
items required by the contract sufficient to demonstrate that the work has not been substantially
completed. The awarding authority may include with such list a notice setting forth a reasonable
time, which shall not in any event be prior to the contract completion date, within which the
contractor must achieve substantial completion of the work. In the event that the awarding
authority fails to respond, by presentation of a written declaration or itemized list as aforesaid, to
the contractor's certification within the twenty-one-day period, the contractor's certification shall
take effect as the awarding authority's declaration that the work has been substantially completed.

Within sixty-five days after the effective date of a declaration of substantial completion, the
awarding authority shall prepare and forthwith send to the contractor for acceptance a substantial
completion estimate for the quantity and price of the work done and all but one percent retainage,
if held by the awarding authority, on that work, including the quantity, price and all but one percent
retainage, if held by the awarding authority, for the undisputed part of each work item and extra
work item in dispute but excluding the disputed part thereof, less the estimated cost of completing
all incomplete and unsatisfactory work items and less the total periodic payments made to date for
the work. The awarding authority also shall deduct from the substantial completion estimate an
amount equal to the sum of all demands for direct payment filed by subcontractors and not yet paid
to subcontractors or deposited in joint accounts pursuant to section thirty-nine F, but no contract
subject to said section thirty-nine F shall contain any other provision authorizing the awarding
authority to deduct any amount by virtue of claims asserted against the contract by subcontractors,
material suppliers or others.

If the awarding authority fails to prepare and send to the contractor any substantial completion
estimate required by this section on or before the date herein above set forth, the awarding authority
shall pay to the contractor interest on the amount which would have been due to the contractor
pursuant to such substantial completion estimate at the rate of three percentage points above the
rediscount rate then charged by the Federal Reserve Bank of Boston from such date to the date on
which the awarding authority sends that substantial completion estimate to the contractor for
acceptance or to the date of payment therefor, whichever occurs first. The awarding authority shall
include the amount of such interest in the substantial completion estimate.

Within fifteen days after the effective date of the declaration of substantial completion, the
awarding authority shall send to the contractor by certified mail, return receipt requested, a
complete list of all incomplete or unsatisfactory work items, and, unless delayed by causes beyond
his control, the contractor shall complete all such work items within forty-five-days after the
receipt of such list or before the then contract completion date, whichever is later. If the contractor
fails to complete such work within such time, the awarding authority may, subsequent to seven
days' written notice to the contractor by certified mail, return receipt requested, terminate the
contract and complete the incomplete or unsatisfactory work items and charge the cost of same to
the contractor.
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Within thirty days after receipt by the awarding authority of a notice from the contractor stating
that all of the work required by the contract has been completed, the awarding authority shall
prepare and forthwith send to the contractor for acceptance a final estimate for the quantity and
price of the work done and all retainage, if held by the awarding authority, on that work less all
payments made to date, unless the awarding authority's inspection shows that work items required
by the contract remain incomplete or unsatisfactory, or that documentation required by the contract
has not been completed. If the awarding authority fails to prepare and send to the contractor the
final estimate within thirty days after receipt of notice of completion, the awarding authority shall
pay to the contractor interest on the amount which would have been due to the contractor pursuant
to such final estimate at the rate hereinabove provided from the thirtieth day after such completion
until the date on which the awarding authority sends the final estimate to the contractor for
acceptance or the date of payment therefor, whichever occurs first, provided that the awarding
authority's inspection shows that no work items required by the contract remain incomplete or
unsatisfactory. Interest shall not be paid hereunder on amounts for which interest is required to be
paid in connection with the substantial completion estimate as hereinabove provided. The
awarding authority shall include the amount of the interest required to be paid hereunder in the
final estimate.

The awarding authority shall pay the amount due pursuant to any substantial completion or final
estimate within thirty-five days after receipt of written acceptance for such estimate from the
contractor and shall pay interest on the amount due pursuant to such estimate at the rate
hereinabove provided from that thirty-fifth day to the date of payment. Within 15 days, 30 days in
the case of the commonwealth, after receipt from the contractor, at the place designated by the
awarding authority, if such place is so designated, of a periodic estimate requesting payment of
the amount due for the preceding periodic estimate period, the awarding authority shall make a
periodic payment to the contractor for the work performed during the preceding periodic estimate
period and for the materials not incorporated in the work but delivered and suitably stored at the
site, or at some location agreed upon in writing, to which the contractor has title or to which a
subcontractor has title and has authorized the contractor to transfer title to the awarding authority,
upon certification by the contractor that he is the lawful owner and that the materials are free from
all encumbrances. The awarding authority shall include with each such payment interest on the
amount due pursuant to such periodic estimate at the rate herein above provided from the due date.
In the case of periodic payments, the contracting authority may deduct from its payment a retention
based on its estimate of the fair value of its claims against the contractor, a retention for direct
payments to subcontractors based on demands for same in accordance with the provisions of
section thirty-nine F, and a retention to secure satisfactory performance of the contractual work
not exceeding five per cent of the approved amount of any periodic payment, and the same right
to retention shall apply to bonded subcontractors entitled to direct payment under section thirty-
nine F of chapter thirty; provided, that a five per cent value of all items that are planted in the
ground shall be deducted from the periodic payments until final acceptance.

No periodic, substantial completion or final estimate or acceptance or payment thereof shall bar a
contractor from reserving all rights to dispute the quantity and amount of, or the failure of the
awarding authority to approve a quantity and amount of, all or part of any work item or extra work
item.

Substantial completion, for the purposes of this section, shall mean either that the work required
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by the contract has been completed except for work having a contract price of less than one percent
of the then adjusted total contract price, or substantially all of the work has been completed and
opened to public use except for minor incomplete or unsatisfactory work items that do not
materially impair the usefulness of the work required by the contract."

Section 391. DEVIATIONS FROM PLANS AND SPECIFICATIONS.

"Every contractor having a contract for the construction, alteration, maintenance, repair or
demolition of, or addition to, any public building or public works for the commonwealth, or of any
political subdivision thereof, shall perform all the work required by such contract in conformity
with the plans and specifications contained therein. No wilful and substantial deviation from said
plans and specifications shall be made unless authorized in writing by the awarding authority or
by the engineer or architect in charge of the work who is duly authorized by the awarding authority
to approve such deviations. In order to avoid delays in the prosecution of the work required by
such contract such deviation from the plans or specifications may be authorized by a written order
of the awarding authority or such engineer or architect so authorized to approve such deviation.
Within thirty days thereafter, such written order shall be confirmed by a certificate of the awarding
authority stating: (1) if such deviation involves any substitution or elimination of materials,
fixtures or equipment, the reasons why such materials, fixtures or equipment were included in the
first instance and the reasons for substitution or elimination, and, if the deviation is of any other
nature, the reasons for such deviation, giving justification therefor; (2) that the specified deviation
does not materially injure the project as a whole; (3) that either the work substituted for the work
specified is of the same cost and quality, or that an equitable adjustment has been agreed upon
between the contracting agency and the contractor and the amount in dollars of said adjustment;
and (4) that the deviation is in the best interest of the contracting authority.

Such certificate shall be signed under the penalties of perjury and shall be a permanent part of the
file record of the work contracted for.

Whoever violates any provision of this section willfully and with intent to defraud shall be
punished by a fine of not more than five thousand dollars or by imprisonment for not more than
six months, or both.”

Section 39J. PUBLIC CONSTRUCTION CONTRACTS; EFFECT OF DECISIONS OF
CONTRACTING BODY OR ADMINISTRATIVE BOARD.

“Notwithstanding any contrary provision of any contract for the construction, reconstruction,
alteration, remodeling, repair or demolition of any public building or public works by the
commonwealth, or by any county, city, town, district, board, commission or other public body,
when the amount of the contract is more than five thousand dollars in the case of the
commonwealth and more than two thousand dollars in the case of any county, city, town, district,
board, commission or other public body, a decision, by the contracting body or by any
administrative board, official or agency, or by any architect or engineer, on a dispute, whether of
fact or of law, arising under said contract shall not be final or conclusive if such decision is made
in bad faith, fraudulently, capriciously, or arbitrarily is unsupported by substantial evidence, or is
based upon error of law.”
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Section 39K. PUBLIC BUILDING CONSTRUCTION CONTRACTS; PAYMENTS.

"Every contract for the construction, reconstruction, alteration, remodeling, repair or demolition
of any public building by the commonwealth, or by any county, city, town, district, board,
commission or other public body, when the amount is more than five thousand dollars in the case
of the commonwealth and more than two thousand dollars in the case of any county, city, town,
district, board, commission or other public body, shall contain the following paragraph: Within
fifteen days (30 days in the case of the commonwealth, including local housing authorities) after
receipt from the contractor, at the place designated by the awarding authority if such a place is so
designated, of a periodic estimate requesting payment of the amount due for the preceding month,
the awarding authority will make a periodic payment to the contractor for the work performed
during the preceding month and for the materials not incorporated in the work but delivered and
suitably stored at the site (or at some location agreed upon in writing) to which the contractor has
title or to which a subcontractor has title and has authorized the contractor to transfer title to the
awarding authority, upon certification by the contractor that he is the lawful owner and that the
materials are free from all encumbrances, but less (1) a retention based on its estimate of the fair
value of its claims against the contractor and less (2) a retention for direct payments to
subcontractors based on demands for same in accordance with the provisions of section thirty-nine
F, and less (3) a retention not exceeding five percent of the approved amount of the periodic
payment. After the receipt of a periodic estimate requesting final payment and within
sixty-five-days after (a) the contractor fully completes the work or substantially completes the
work so that the value of the work remaining to be done is, in the estimate of the awarding
authority, less than one percent of the original contract price, or (b) the contractor substantially
completes the work and the awarding authority takes possession for occupancy, whichever occurs
first, the awarding authority shall pay the contractor the entire balance due on the contract less (1)
a retention based on its estimate of the fair value of its claims against the contractor and of the cost
of completing the incomplete and unsatisfactory items of work and less (2) a retention for direct
payments to subcontractors based on demands for same in accordance with the provisions of
section thirty-nine F, or based on the record of payments by the contractor to the subcontractors
under this contract if such record of payment indicates that the contractor has not paid
subcontractors as provided in section thirty-nine F. If the awarding authority fails to make payment
as herein provided, there shall be added to each such payment daily interest at the rate of three
percentage points above the rediscount rate then charged by the Federal Reserve Bank of Boston
commencing on the first day after said payment is due and continuing until the payment is
delivered or mailed to the contractor; provided, that no interest shall be due, in any event, on the
amount due on a periodic estimate for final payment until fifteen days (twenty-four days in the
case of the commonwealth) after receipt of such a periodic estimate from the contractor, at the
place designated by the awarding authority if such a place is so designated. The contractor agrees
to pay to each subcontractor a portion of any such interest paid in accordance with the amount due
each subcontractor.

The awarding authority may make changes in any periodic estimate submitted by the contractor
and the payment due on said periodic estimate shall be computed in accordance with the changes
so made, but such changes or any requirement for a corrected periodic estimate shall not affect the
due date for the periodic payment or the date for the commencement of interest charges on the
amount of the periodic payment computed in accordance with the changes made, as provided
herein; provided, that the awarding authority may, within seven days after receipt, return to the
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contractor for correction, any periodic estimate which is not in the required form or which contains
computations not arithmetically correct and, in that event, the date of receipt of such periodic
estimate shall be the date of receipt of the corrected periodic estimate in proper form and with
arithmetically correct computations. The date of receipt of a periodic estimate received on a
Saturday shall be the first working day thereafter. The provisions of section thirty-nine G shall
not apply to any contract for the construction, reconstruction, alteration, remodeling, repair or
demolition of any public building to which this section applies.

All periodic estimates shall be submitted to the awarding authority, or to its designee as set forth
in writing to the contractor, and the date of receipt by the awarding authority or its designee shall
be marked on the estimate. All periodic estimates shall contain a separate item for each filed
subtrade and each sub-subtrade listed in sub-bid form as required by specifications and a column
listing the amount paid to each subcontractor and sub-subcontractor as of the date the periodic
estimate is filed. The person making payment for the awarding authority shall add the daily interest
provided for herein to each payment for each day beyond the due date based on the date of receipt
marked on the estimate.

A certificate of the architect to the effect that the contractor has fully or substantially completed
the work shall, subject to the provisions of section thirty-nine J, be conclusive for the purposes of
this section.

Notwithstanding the provisions of this section, at any time after the value of the work remaining
to be done is, in the estimation of the awarding authority, less than 1 per cent of the adjusted
contract price, or the awarding authority has determined that the contractor has substantially
completed the work and the awarding authority has taken possession for occupancy, the awarding
authority may send to the general contractor by certified mail, return receipt requested, a complete
and final list of all incomplete and unsatisfactory work items, including, for each item on the list,
a good faith estimate of the fair and reasonable cost of completing such item. The general
contractor shall then complete all such work items within 30 days of receipt of such list or before
the contract completion date, whichever is later. If the general contractor fails to complete all
incomplete and unsatisfactory work items within 45 days after receipt of such items furnished by
the awarding authority or before the contract completion date, whichever is later, subsequent to an
additional 14 days’ written notice to the general contractor by certified mail, return receipt
requested, the awarding authority may terminate the contract and complete the incomplete and
unsatisfactory work items and charge the cost of same to the general contractor and such
termination shall be without prejudice to any other rights or remedies the awarding authority may
have under the contract. The awarding authority shall note any such termination in the evaluation
form to be filed by the awarding authority pursuant to the provisions of section 44D of chapter
149.”

Section 39L. PUBLIC CONSTRUCTION WORK BY FOREIGN CORPORATIONS;
RESTRICTIONS AND REPORTS.

“The commonwealth and every county, city, town, district, board, commission or other public
body which, as the awarding authority, request proposals, bids or sub-bids for any work in the
construction, reconstruction, alteration, remodeling, repair or demolition of any public building or
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other public works (1) shall not enter into a contract for the work with, and shall not approve as a
subcontractor furnishing labor and materials for a part of the work, a foreign corporation which
has not filed with such awarding authority a certificate of the state secretary stating that the
corporation has complied with requirements of section 15.03 of subdivision A of Part 15 of chapter
156D and the date of compliance, and further has filed all annual reports required by section 16.22
of subdivision B of Part 16 of said chapter 156D, and (2) shall report to the state secretary and to
the department of corporations and taxation any foreign corporation performing work under such
contract or subcontract, and any person, other than a corporation, performing work under such
contract or subcontract, and residing or having a principal place of business outside the
commonwealth.”

Section 39M. CONTRACTS FOR CONSTRUCTION AND MATERIALS; MANNER OF
AWARDING.

"(b) Specifications for such contracts, and specifications for contracts awarded pursuant to the
provisions of said sections forty-four A to forty-four L of said chapter one hundred and forty-nine,
shall be written to provide for full competition for each item of material to be furnished under the
contract; except, however, that said specifications may be otherwise written for sound reasons in
the public interest stated in writing in the public records of the awarding authority or promptly
given in writing by the awarding authority to anyone making a written request therefor, in either
instance such writing to be prepared after reasonable investigation. Every such contract shall
provide that an item equal to that named or described in the said specifications may be furnished,
and an item shall be considered equal to the item so named or described if, in the opinion of the
awarding authority: (1) it is at least equal in quality, durability, appearance, strength and design,
(2) it will perform at least equally the function imposed by the general design for the public work
being contracted for or the material being purchased, and (3) it conforms substantially, even with
deviations, to the detailed requirements for the item in the said specifications. For each item of
material the specifications shall provide for either a minimum of three named brands of material
or a description of material which can be met by a minimum of three manufacturers or producers,
and for the equal of any one of said named or described materials."

For projects estimated to cost more than $10,000, the following provision, section 39M
subsection c, applies:

“(c) The term "lowest responsible and eligible bidder" shall mean the bidder: (1) whose bid is the
lowest of those bidders possessing the skill, ability and integrity necessary for the faithful
performance of the work; (2) who shall certify, that he is able to furnish labor that can work in
harmony with all other elements of labor employed or to be employed in the work; (3) who shall
certify that all employees to be employed at the worksite will have successfully completed a course
in construction safety and health approved by the United States Occupational Safety and Health
Administration that is at least 10 hours in duration at the time the employee begins work and who
shall furnish documentation of successful completion of said course with the first certified payroll
report for each employee; (4) who, where the provisions of section 8B of chapter 29 apply, shall
have been determined to be qualified thereunder; and (5) who obtains within 10 days of the
notification of contract award the security by bond required under section 29 of chapter 149;
provided that for the purposes of this section the term "security by bond" shall mean the bond of a
surety company qualified to do business under the laws of the commonwealth and satisfactory to

09/22/2022 00 73 73.43B-14



the awarding authority; provided further, that if there is more than 1 surety company, the surety
companies shall be jointly and severally liable.”

Section 39N. CONSTRUCTION CONTRACTS; EQUITABLE ADJUSTMENT IN
CONTRACT PRICE FOR DIFFERING SUBSURFACE OR LATENT PHYSICAL
CONDITIONS.

"Every contract subject to section forty-four A of chapter one hundred and forty-nine or subject to
section thirty-nine M of chapter thirty shall contain the following paragraph in its entirety and an
awarding authority may adopt reasonable rules or regulations in conformity with that paragraph
concerning the filing, investigation and settlement of such claims:

If, during the progress of the work, the contractor or the awarding authority discovers that the
actual subsurface or latent physical conditions encountered at the site differ substantially or
materially from those shown on the plans or indicated in the contract documents either the
contractor or the contracting authority may request an equitable adjustment in the contract price of
the contract applying to work affected by the differing site conditions. A request for such an
adjustment shall be in writing and shall be delivered by the party making such claim to the other
party as soon as possible after such conditions are discovered. Upon receipt of such a claim from
a contractor, or upon its own initiative, the contracting authority shall make an investigation of
such physical conditions, and, if they differ substantially or materially from those shown on the
plans or indicated in the contract documents or from those ordinarily encountered and generally
recognized as inherent in work of the character provided for in the plans and contract documents
and are of such a nature as to cause an increase or decrease in the cost of performance of the work
or a change in the construction methods required for the performance of the work which results in
an increase or decrease in the cost of the work, the contracting authority shall make an equitable
adjustment in the contract price and the contract shall be modified in writing accordingly."

Section 390. CONTRACTS FOR CONSTRUCTION AND MATERIALS; SUSPENSION,
DELAY OR INTERRUPTION DUE TO ORDER OF AWARDING AUTHORITY;
ADJUSTMENT IN CONTRACT PRICE; WRITTEN CLAIM.

"Every contract subject to the provisions of section thirty-nine M of this chapter or subject to
section forty-four A of chapter one hundred forty-nine shall contain the following provisions (a)
and (b) in their entirety and, in the event a suspension, delay, interruption or failure to act of the
awarding authority increases the cost of performance to any subcontractor, that subcontractor shall
have the same rights against the general contractor for payment for an increase in the cost of his
performance as provisions (a) and (b) give the general contractor against the awarding authority,
but nothing in provisions (a) and (b) shall in any way change, modify or alter any other rights
which the general contractor or the subcontractor may have against each other.

(a) The awarding authority may order the general contractor in writing to suspend, delay, or
interrupt all or any part of the work for such period of time as it may determine to be appropriate
for the convenience of the awarding authority; provided however, that if there is a suspension,
delay or interruption for fifteen days or more or due to a failure of the awarding authority to act
within the time specified in this contract, the awarding authority shall make an adjustment in the
contract price for any increase in the cost of performance of this contract but shall not include any
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profit to the general contractor on such increase; and provided further, that the awarding authority
shall not make any adjustment in the contract price under this provision for any suspension, delay,
interruption or failure to act to the extent that such is due to any cause for which this contract
provides for an equitable adjustment of the contract price under any other contract provisions.

(b) The general contractor must submit the amount of a claim under provision (a) to the awarding
authority in writing as soon as practicable after the end of the suspension, delay, interruption or
failure to act and, in any event, not later than the date of final payment under this contract and,
except for costs due to a suspension order, the awarding authority shall not approve any costs in
the claim incurred more than twenty days before the general contractor notified the awarding
authority in writing of the act or failure to act involved in the claim.”

Section 39P. CONTRACTS FOR CONSTRUCTION AND MATERIALS; AWARDING
AUTHORITY’S DECISIONS ON INTERPRETATION OF SPECIFICATIONS, ETC.;
TIME LIMIT; NOTICE.

"Every contract subject to section thirty-nine M of this chapter or section forty-four A of chapter
one hundred forty-nine which requires the awarding authority, any official, its architect or engineer
to make a decision on interpretation of the specifications, approval of equipment, material or any
other approval, or progress of the work, shall require that the decision be made promptly and, in
any event, no later than thirty days after the written submission for decision; but if such decision
requires extended investigation and study, the awarding authority, the official, architect or engineer
shall, within thirty days after the receipt of the submission, give the party making the submission
written notice of the reasons why the decision cannot be made within the thirty day period and the
date by which the decision will be made."

Section 39Q. CONTRACTS FOR  CAPITAL FACILITY CONSTRUCTION;
CONTENTS; ANNUAL CLAIMS REPORT.

“(1)  Every contract awarded by any state agency as defined by section thirty-nine A of chapter
seven for the construction, reconstruction, alteration, remodeling, repair or demolition of any
capital facility as defined by the aforesaid section thirty-nine A shall contain the following
subparagraphs (a) through (d) in their entirety:

(a) Disputes regarding changes in and interpretations of the terms or scope of the contract and
denials of or failures to act upon claims for payment for extra work or materials shall be resolved
according to the following procedures, which shall constitute the exclusive method for resolving
such disputes. Written notice of the matter in dispute shall be submitted promptly by the claimant
to the chief executive official of the state agency which awarded the contract or his designee. No
person or business entity having a contract with a state agency shall delay, suspend, or curtail
performance under that contract as a result of any dispute subject to this section. Any disputed
order, decision or action by the agency or its authorized representative shall be fully performed or
complied with pending resolution of the dispute.

(b) Within thirty days of submission of the dispute to the chief executive official of the state
agency or his designee, he shall issue a written decision stating the reasons therefor, and shall
notify the parties of their right of appeal under this section. If the official or his designee is unable
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to issue a decision within thirty days, he shall notify the parties to the dispute in writing of the
reasons why a decision cannot be issued within thirty days and of the date by which the decision
shall issue. Failure to issue a decision within the thirty-day period or within the additional time
period specified in such written notice shall be deemed to constitute a denial of the claim and shall
authorize resort to the appeal procedure described below. The decision of the chief executive
official or his designee shall be final and conclusive unless an appeal is taken as provided below.

(c) Within twenty-one calendar days of the receipt of a written decision or of the failure to issue
a decision as stated in the preceding subparagraph, any aggrieved party may file a notice of claim
for an adjudicatory hearing with the division of hearing officers or the aggrieved party may file an
action directly in a court of competent jurisdiction and shall serve copies thereof upon all other
parties in the form and manner prescribed by the rules governing the conduct of adjudicatory
proceedings of the division of hearing officers. In the event an aggrieved party exercises his option
to file an action directly in court as provided in the previous sentence, the twenty-one day period
shall not apply to such filing and the period of filing such action shall be the same period otherwise
applicable for filing a civil action in superior court. The appeal shall be referred to a hearing
officer experienced in construction law and shall be prosecuted in accordance with the formal rules
of procedure for the conduct of adjudicatory hearings of the division of hearing officers, except as
provided below. The hearing officer shall issue a final decision as expeditiously as possible, but
in no event more than one hundred and twenty calendar days after conclusion of the adjudicatory
hearing, unless the decision is delayed by a request for extension of time for filing post-hearing
briefs or other submissions assented to by all parties. Whenever, because an extension of time has
been granted, the hearing officer is unable to issue a decision within one hundred and twenty days,
he shall notify all parties of the reasons for the delay and the date when the decision will issue.
Failure to issue a decision within the one hundred and twenty-day period or within the additional
period specified in such written notice shall give the petitioner the right to pursue any legal
remedies available to him without further delay.

(d) When the amount in dispute is less than ten thousand dollars, a contractor who is party to the
dispute may elect to submit the appeal to a hearing officer experienced in construction law for
expedited hearing in accordance with the informal rules of practice and procedure of the division
of hearing officers. An expedited hearing under this subparagraph shall be available at the sole
option of the contractor. The hearing officer shall issue a decision no later than sixty days
following the conclusion of any hearing conducted pursuant to this subparagraph. The hearing
officer's decision shall be final and conclusive, and shall not be set aside except in cases of fraud.

(2) The commissioner of administration shall require the division of hearings officers to prepare
annually a report concerning the construction contract claims submitted to the division during the
preceding twelve months, in such form as the commissioner shall prescribe. The report shall
contain, at a minimum, the following information: the number of claims submitted; the names of
all parties to each such claim; a brief description of the claim: the date of submission and of
disposition of the claim; its disposition, whether by settlement, withdrawal, default or written
decision; and the number of claims currently pending. The original of the report shall be submitted
to the commissioner of administration by January fifteenth, and a copy shall be filed with the state
librarian and shall be a public document.”

Section 39R. KEEPING AND MAINTAINING OF BOOKS, RECORDS AND
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ACCOUNTS; STATEMENT OF MANAGEMENT ON INTERNAL ACCOUNTING
CONTROL; FINANCIAL STATEMENTS; ENFORCEMENT.

“(a) The words defined herein shall have the meaning stated below whenever they appear in this
section:

(1) "Contractor" means any person, corporation, partnership, joint venture, sole proprietorship, or
other entity awarded a contract pursuant to sections thirty-eight A 1/2 to thirty-eight O, inclusive,
of chapter seven and any contract awarded or executed pursuant to section eleven C of chapter
twenty-five A, section thirty-nine M of chapter thirty, or sections forty-four A to forty-four H,
inclusive, of chapter one hundred and forty-nine, which is for an amount or estimated amount
greater than one hundred thousand dollars.

(2) "Contract" means any contract awarded or executed pursuant to sections thirty-eight A 1/2 to
thirty-eight O, inclusive, of chapter seven and any contract awarded or executed pursuant to section
eleven C of chapter twenty-five A, section thirty-nine M of chapter thirty, or sections forty-four A
through forty-four H, inclusive, of chapter one hundred and forty-nine, which is for amount or
estimated amount greater than one hundred thousand dollars.

(3) "Records" means books of original entry, accounts, checks, bank statements and all other
banking documents, correspondence, memoranda, invoices, computer printouts, tapes, discs,
papers and other documents or transcribed information of any type, whether expressed in ordinary
or machine language.

(4) "Independent Certified Public Accountant" means a person duly registered in good standing
and entitled to practice as a certified public accountant under the laws of the place of his residence
or principal office and who is in fact independent. In determining whether an accountant is
independent with respect to a particular person, appropriate consideration should be given to all
relationships between the accountant and that person or any affiliate thereof. Determination of an
accountant's independence shall not be confined to the relationships existing in connection with
the filing of reports with the awarding authority.

(5) "Audit," when used in regard to financial statements, means an examination of records by an
independent certified public accountant in accordance with generally accepted accounting
principles and auditing standards for the purpose of expressing a certified opinion thereon, or, in
the alternative, a qualified opinion or a declination to express an opinion for stated reasons.

(6) "Accountant's Report," when used in regard to financial statements, means a document in
which an independent certified public accountant indicates the scope of the audit which he has
made and sets forth his opinion regarding the financial statements taken as a whole with a listing
of noted exceptions and qualifications, or an assertion to the effect that an overall opinion cannot
be expressed. When an overall opinion cannot be expressed the reason therefor shall be stated.
An accountant's report shall include as a part thereof a signed statement by the responsible
corporate officer attesting that management has fully disclosed all material facts to the independent
certified public accountant, and that the audited financial statement is a true and complete
statement of the financial condition of the contractor.
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(7) "Management," when used herein, means the chief executive officers, partners, principals or
other person or persons primarily responsible for the financial and operational policies and
practices of the contractor.

(8) Accounting terms, unless otherwise defined herein, shall have a meaning in accordance with
generally accepted accounting principles and auditing standards.

(b) Subsection (a)(2) hereof notwithstanding, every agreement or contract awarded or executed
pursuant to sections thirty-eight A 1/2 to thirty-eight O, inclusive, of chapter seven, or eleven C of
chapter twenty-five A, and pursuant to section thirty-nine M of chapter thirty or to section forty-
four A through H, inclusive, of chapter one hundred and forty-nine, shall provide that:

(1) The contractor shall make, and keep for at least six years after final payment, books, records,
and accounts which in reasonable detail accurately and fairly reflect the transactions and
dispositions of the contractor, and

(2) until the expiration of six years after final payment, the office of inspector general, and the
commissioner of capital asset management and maintenance shall have the right to examine any
books, documents, papers or records of the contractor or of his subcontractors that directly pertain
to, and involve transactions relating to, the contractor or his subcontractors, and

(3) if the agreement is a contract as defined herein, the contractor shall describe any change in the
method of maintaining records or recording transactions which materially affect any statements
filed with the awarding authority, including in his description the date of the change and reasons
therefor, and shall accompany said description with a letter from the contractor's independent
certified public accountant approving or otherwise commenting on the changes, and

(4) if the agreement is a contract as defined herein, the contractor has filed a statement of
management on internal accounting controls as set forth in paragraph (c) below prior to the
execution of the contract, and

(5) if the agreement is a contract as defined herein, the contractor has filed prior to the execution
of the contracts and will continue to file annually, an audited financial statement for the most recent
completed fiscal year as set forth in paragraph (d) below.

(¢) Every contractor awarded a contract shall file with the awarding authority a statement of
management as to whether the system of internal accounting controls of the contractor and
subsidiaries reasonably assures that:

(1) transactions are executed in accordance with management's general and specific authorization;

(2) transactions are recorded as necessary:

1. to permit preparation of financial statements in conformity with generally accepted accounting
principles, and

il. to maintain accountability for assets;
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(3) access to assets is permitted only in accordance with management's general or specific
authorization; and

(4) the recorded accountability for assets is compared with the existing assets at reasonable
intervals and appropriate action was taken with respect to any difference.

Every contractor awarded a contract shall also file with the awarding authority a statement
prepared and signed by an independent certified public accountant, stating that he has examined
the statement of management on internal accounting controls, and expressing an opinion as to:

(1)  whether the representations of management in response to this paragraph, and paragraph (b)
above are consistent with the result of management's evaluation of the system of internal
accounting controls; and

(2) whether such representations of management are, in addition, reasonable with respect to
transactions and assets in amounts which would be material when measured in relation to the
applicant's financial statements.

(d) Every contractor awarded a contract by the commonwealth or by any political subdivision
thereof shall annually file with the commissioner of capital asset management and maintenance
during the term of the contract a financial statement prepared by an independent certified public
accountant on the basis of an audit by such accountant. The final statement filed shall include the
date of final payment. All statements shall be accompanied by an accountant's report. Such
statements shall be made available to the awarding authority upon request.

(e) The office of inspector general, the commissioner for capital asset management and
maintenance and any other awarding authority shall enforce the provisions of this section. The
commissioner of capital asset management and maintenance may after providing an opportunity
for the inspector general and other interested parties to comment, promulgate pursuant to the
provisions of chapter thirty A such rules, regulations and guidelines as are necessary to effectuate
the purposes of this section. Such rules, regulations and guidelines may be applicable to all
awarding authorities. A contractor's failure to satisfy any of the requirements of this section may
be grounds for debarment pursuant to section forty-four C of chapter one hundred and forty-nine.

(f) Records and statements required to be made, kept or filed under the provisions of this section
shall not be public records as defined in section seven of chapter four and shall not be open to
public inspection; provided, however, that such records and statements shall be made available
pursuant to the provisions of clause (2) of paragraph (b).”

Section 39S. CONTRACTS FOR CONSTRUCTION; REQUIREMENTS.

“(a) As used in this section the word "person" shall mean any natural person, joint venture,
partnership corporation or other business or legal entity. Any person submitting a bid for, or
signing a contract to work on, the construction, reconstruction, alteration, remodeling or repair of
any public work by the commonwealth, or political subdivision thereof, or by any county, city,
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town, district, or housing authority, and estimated by the awarding authority to cost more than
$10,000, and any person submitting a bid for, or signing a contract to work on, the construction,
reconstruction, installation, demolition, maintenance or repair of any building by a public
agency, estimated to cost more than $10,000, shall certify on the bid, or contract, under penalties
of perjury, as follows:

(1) That he is able to furnish labor that can work in harmony with all other elements of labor
employed or to be employed in the work; (2) that all employees to be employed at the worksite
will have successfully completed a course in construction safety and health approved by the
United States Occupational Safety and Health Administration that is at least 10 hours in duration
at the time the employee begins work and who shall furnish documentation of successful
completion of said course with the first certified payroll report for each employee; and (3) that all
employees to be employed in the work subject to this bid have successfully completed a course
in construction safety and health approved by the United States Occupational Safety and Health
Administration that is at least 10 hours in duration.

(b) Any employee found on a worksite subject to this section without documentation of successful
completion of a course in construction safety and health approved by the United States
Occupational Safety and Health Administration that is at least 10 hours in duration shall be subject
to immediate removal.

(c) The attorney general, or his designee, shall have the power to enforce this section including the
power to institute and prosecute proceedings in the superior court to restrain the award of contracts
and the performance of contracts in all cases where, after investigation of the facts, he has made a
finding that the award or performance has resulted in violation, directly or indirectly, of subsection
(b), and he shall not be required to pay to the clerk of the court an entry fee in connection with the
institution of the proceeding.”

Section 40. DISCHARGE OR RELEASE OF BONDS.

"Bonds given to the commonwealth, any county, city, town or political subdivision to secure the
performance of contracts for the construction or repair of public buildings or other public works
may be discharged or released by the awarding authority, upon such terms as it deems expedient,
after the expiration of one year from the time of completion, subject to section thirty-nine K, of
the work contracted to be done; provided that no claim filed under said bond is pending, and
provided further, that no such bonds shall be discharged or released prior to the expiration of all
special guarantees provided for in the contract unless new bonds in substitution therefor
specifically relating to the unexpired guarantees shall be taken."

ATTENTION IS DIRECTED TO THE FOLLOWING SECTIONS OF CHAPTER 82 (THE
LAYING OUT, ALTERATION, RELOCATION AND DISCONTINUANCE OF PUBLIC
WAYS, AND SPECIFIC REPAIRS THEREON) OF THE GENERAL LAWS OF
MASSACHUSETTS AS AMENDED TO DATE.

Section 40. DEFINITIONS.
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"The following words, as used in this section and sections 40A to 40E, inclusive, shall have the
following meanings:

"Company", natural gas pipeline company, petroleum or petroleum products pipeline company,
public utility company, cable television company, and municipal utility company or department
that supply gas, electricity, telephone, communication or cable television services or private water
companies within the city or town where such excavation is to be made.

"Description of excavation location", such description shall include the name of the city or town,
street, way, or route number where appropriate, the name of the streets at the nearest intersection
to the excavation, the number of the buildings closest to the excavation or any other description,
including landmarks, utility pole numbers or other information which will accurately define the
location of the excavation.

"Emergency", a condition in which the safety of the public is in imminent danger, such as a threat
to life or health or where immediate correction is required to maintain or restore essential public
utility service.

"Excavation", an operation for the purpose of movement or removal of earth, rock or the materials
in the ground including, but not limited to, digging, blasting, augering, backfilling, test boring,
drilling, pile driving, grading, plowing in, hammering, pulling in, jacking in, trenching, tunneling
and demolition of structures.

"Excavator", any entity including, but not limited to, a person, partnership, joint venture, trust,
corporation, association, public utility, company or state or local government body which performs
excavation operations.

"Premark", to delineate the general scope of the excavation or boring on the paved surface of the
ground using white paint, or stakes or other suitable white markings on nonpaved surfaces. No
premarking shall be acceptable if such marks can reasonably interfere with traffic or pedestrian
control or are misleading to the general public. Premarking shall not be required of any continuous
excavation that is over 500 feet in length.

"Safety zone", a zone designated on the surface by the use of standard color-coded markings which
contains the width of the facilities plus not more than 18 inches on each side.

"Standard color-coded markings", red - electric power lines, cables, conduit or light cables;
yellow - gas, oil, street petroleum, or other gaseous materials; orange - communications cables or
conduit, alarm or signal lines; blue - water, irrigation and slurry lines; green - sewer and drain

lines; white - premark of proposed excavation.

"System", the underground plant damage prevention system as defined in section 76D of chapter
164.”

Section 40A. EXCAVATIONS; NOTICE.

“No excavator installing a new facility or an addition to an existing facility or the relay or repair
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of an existing facility shall, except in an emergency, make an excavation, in any public or private
way, any company right-of-way or easement or any public or privately owned land or way, unless
at least 72 hours, exclusive of Saturdays, Sundays and legal holidays but not more than 30 days
before the proposed excavation is to be made, such excavator has premarked not more than 500
feet of the proposed excavation and given an initial notice to the system. Such initial notice shall
set forth a description of the excavation location in the manner as herein defined. In addition, such
initial notice shall indicate whether any such excavation will involve blasting and, if so, the date
and the location at which such blasting is to occur.

The notice requirements shall be waived in an emergency as defined herein; provided, however,
that before such excavation begins or during a life-threatening emergency, notification shall be
given to the system and the initial point of boring or excavation shall be premarked. The excavator
shall ensure that the underground facilities of the utilities in the area of such excavation shall not
be damaged or jeopardized.

In no event shall any excavation by blasting take place unless notice thereof, either in the initial
notice or a subsequent notice accurately specifying the date and location of such blasting shall
have been given and received at least 72 hours in advance, except in the case of an unanticipated
obstruction requiring blasting when such notice shall be not less than four hours prior to such
blasting. If any such notice cannot be given as aforesaid because of an emergency requiring
blasting, it shall be given as soon as may be practicable but before any explosives are discharged.”

Section 40B. DESIGNATION OF LOCATION OF UNDERGROUND FACILITIES.

“Within 72 hours, exclusive of Saturdays, Sundays and legal holidays, from the time the initial
notice is received by the system or at such time as the company and the excavator agree, such
company shall respond to the initial notice or subsequent notice by designating the location of the
underground facilities within 15 feet in any direction of the premarking so that the existing
facilities are to be found within a safety zone. Such safety zone shall be so designated by the use
of standard color-coded markings. The providing of such designation by the company shall
constitute prima facie evidence of an exercise of reasonable precaution by the company as required
by this section; provided, however, that in the event that the excavator has given notice as aforesaid
at a location at which because of the length of excavation the company cannot reasonably designate
the entire location of its facilities within such 72 hour period, then such excavator shall identify
for the company that portion of the excavation which is to be first made and the company shall
designate the location of its facilities in such portion within 72 hours and shall designate the
location of its facilities in the remaining portion of the location within a reasonable time thereafter.
When an emergency notification has been given to the system, the company shall make every
attempt to designate its facilities as promptly as possible.”

Section 40C. EXCAVATOR’S RESPONSIBILITY TO MAINTAIN DESIGNATION
MARKINGS; DAMAGE CAUSED BY EXCAVATOR.

“After a company has designated the location of its facilities at the location in accordance with
section 40B, the excavator shall be responsible for maintaining the designation markings at such
locations, unless such excavator requests remarking at the location due to the obliteration,
destruction or other removal of such markings. The company shall then remark such location
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within 24 hours following receipt of such request.

When excavating in close proximity to the underground facilities of any company when such
facilities are to be exposed, non-mechanical means shall be employed, as necessary, to avoid
damage in locating such facility and any further excavation shall be performed employing
reasonable precautions to avoid damage to any underground facilities including, but not limited
to, any substantial weakening of structural or lateral support of such facilities, penetration or
destruction of any pipe, main, wire or conduit or the protective coating thereof, or damage to any
pipe, main, wire or conduit.

If any damage to such pipe, main, wire or conduit or its protective coating occurs, the company
shall be notified immediately by the excavator responsible for causing such damage.

The making of an excavation without providing the notice required by section 40A with respect to
any proposed excavation which results in any damage to a pipe, main, wire or conduit, or its
protective coating, shall be prima facie evidence in any legal or administrative proceeding that
such damage was caused by the negligence of such person.”

Section 40D. LOCAL LAWS REQUIRING EXCAVATION PERMITS; PUBLIC WAYS.

“Nothing in this section shall affect or impair local ordinances or by-laws requiring a permit to be
obtained before excavation in a public way or on private property; but notwithstanding any general
or special law, ordinance or by-law to the contrary, to the extent that any permit issued under the
provisions of the state building code or state fire code requires excavation by an excavator on a
public way or on private property, the permit shall not be valid unless the excavator notifies the
system as required pursuant to sections 40 and 40A, before the commencement of the excavation,
and has complied with the permitting requirements of chapter 82A.”

Section 40E. VIOLATIONS OF SECS. 40A TO 40E; PUNISHMENT.

“Any person or company found by the department of telecommunications and energy, after a
hearing, to have violated any provision of sections 40A to 40E, inclusive, shall be fined $1000 for
the first offense and not less than $5,000 nor more than $10,000 for any subsequent offense within
12 consecutive months as set forth by the rules of said department; provided, however, that nothing
herein shall be construed to require forfeiture of any penal sum by a state or local government
body for violation of section 40A or 40C; and provided, further, that nothing herein shall be
construed to require the forfeiture of any penal sum by a residential property owner for the failure
to premark for an excavation on such person's residential property.”

ATTENTION IS DIRECTED TO THE FOLLOWING SECTIONS OF CHAPTER 30 (AN
ACT MOBILIZING ECONOMIC RECOVERY IN THE COMMONWEALTH) OF THE
ACTS OF 2009.

Section 33.

“(a) Notwithstanding any general or special law to the contrary, the following requirements shall
apply to any public works project funded by the American Recovery and Reinvestment Act of
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2009 where the amount of construction costs under any contract awarded is likely to exceed
$1,000,000. For the purposes of this section, "public works" shall mean building or work the
construction of which is carried on by authority of the commonwealth, or by a county, town,
authority or district, or with funds of a federal agency or the commonwealth or a county, city,
town, authority or district to serve the interest of the general public, regardless of whether title
thereof is in the commonwealth or in a county, city, town, authority or district; provided, however,
that for the purposes of this definition, "construction" shall have the meaning provided in section
27D of chapter 149 of the General Laws.

(b) For any public works project subject to subsection (a), the specifications set forth in any request
for responses shall include a requirement that, on a per project basis, not less than 20 per cent of
the total hours of employees receiving an hourly wage who are directly employed on the site of
the project, employed by the contractor or a subcontractor and subject to the prevailing wage, shall
be performed by apprentices in bona fide apprentice training programs as provided in sections 11H
and 111 of chapter 23 of the General Laws which are approved by the division of apprentice
training in the executive office of labor and workforce development.

(c) During the performance of a public works project subject to subsections (a) and (b), the
contractor shall submit periodic reports to the awarding authority with records indicating the total
hours worked by all journeymen and apprentices in positions subject to the apprentice
requirement. In any instance in which the apprentice hours do not constitute 5 per cent of the total
hours of employees subject to the apprentice requirement, the contractor shall submit a plan to the
awarding authority describing how the contractor shall comply with the apprentice requirement.

(d) The attorney general shall have all the necessary powers to require compliance with the
requirements of subsections (a), (b) and (c) therewith, including the power to institute and
prosecute proceedings in the superior court to restrain the award of contracts and the performance
of contracts. Prior to award of the contract, an awarding authority may petition the attorney general
for approval to adjust the requirements set forth in said subsections (a), (b) and (c). The attorney
general may adjust these requirements only if he determines that compliance with these
requirements is not feasible or if application of the requirements would be preempted by federal
law.

(e) An awarding authority serving a low-income population may require additional specifications
that address the needs of its clients including, but not limited to, preferential hiring for residents
of public housing authorities for available apprenticeship positions.

(f) Subject to appropriation, the division of apprentice training shall enhance its outreach efforts
to underserved populations in order to increase and diversify the number of apprentices in the
commonwealth.”

Section 39.

“Any entity located in the commonwealth that receives federal funds through the American
Recovery and Reinvestment Act of 2009 shall provide information as directed by the secretary of
administration and finance regarding the use of the funds. The required information shall include,
but not be limited to, the reporting information required by the federal government and any other
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information deemed necessary by the secretary to administer the American Recovery and
Reinvestment Act of 2009 responsibly, efficiently and transparently. To the extent possible, the
secretary shall work to streamline the reporting of this information, minimize duplication of data
entry by recipients and ensure data consistency. The secretary may issue regulations to effectuate
this reporting requirement.”

Section 40.

“Employers and hiring agents on all projects funded in whole or in part by the American Recovery
and Reinvestment Act of 2009 shall post notices of available employment opportunities to the
commonwealth’s job bank or the one-stop career centers closest to where the projects shall be
located. The postings shall contain such information as directed by the secretary of labor and
workforce development. The secretary may issue regulations to effectuate this job posting
requirement.”

END OF SECTION
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SECTION 00 73 73.63

ATTACHMENT D

CHANGE ORDERS

Policy:

This section supplements Article 11, Changes to the Contract, in Section 00 72 00 General
Conditions and Section 00 72 00 GENERAL CONDITIONS and Section 00 73 00
SUPPLEMENTARY CONDITIONS.

All executed change orders submitted to the Engineer for review and processing must be prepared
in accordance with the attached change order format (Appendix A) with the appropriate number
of copies, calculation sheet(s) (Appendix B) and all other supporting documentation necessary for
evaluation. Failure to comply with these instructions will result in delays in processing the change
order.

In order to avoid possible delays with approval of change orders, at the beginning of the project
and as circumstances warrant, the Contractor shall submit a list of construction equipment,
identifying major pieces of equipment to be utilized on the project. The list shall include the
Contractor's designation, if any, the manufacturer, model, year of manufacture, serial number, size
and horsepower of equipment. The Contractor shall also provide for approval a proposed bluebook
equipment rental rate development that separately lists for each piece of equipment the monthly
rental rate, area adjustment factor, depreciation factor, estimated operating cost per hour and total
hourly rate. In the event the Contractor fails or is unable to provide appropriate rate information
the Engineer may develop equipment rental rates for use on change orders.

Payment of Change Orders:

Payment of all change orders shall be in accordance with the relevant provisions of Massachusetts
General Laws, Chapter 30, Section 39G for_non-building construction and Section 39K for
building construction as amended from time to time.

Payment of change orders shall be made in accordance with one of the following three methods:

A. Existing unit prices as set forth in the contract; or
B. Agreed upon lump sum or unit prices; or
C. Time and materials
A. Payment for work for which there is a unit price in the contract:

Where the contract contains a unit price for work and the Engineer orders a change for
work of the same kind as other work contained in the contract and is performed under
similar physical conditions, the Contractor shall accept full and final payment at the
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contract unit price(s) for the acceptable quantities. Under certain circumstances, the unit
prices may be subject to revaluation and adjustment. See Article 13 in the Supplementary
Conditions.

B. Payment for work or materials for which no price is contained in the contract:

If the Engineer directs, the Contractor shall submit promptly in writing to the Engineer an
offer to do the required work on a lump sum or unit price basis, as specified by the
Engineer. The stated price, either lump sum or unit price, shall be divided so as to show
that it is the sum of:

1. The estimated cost of Labor, plus

2. Direct Labor Cost, plus

3. Material and Freight Costs, plus

4. Equipment Costs, plus

5. An amount not to exceed 20% of the sum of items 1 through 4 for overhead and
profit, plus (if applicable),

6. In the case of work done by a subcontractor an amount not to exceed 7 ¥2%,
for the general contractor of the sum of the cost (not including subcontractor's
overhead and profit) of items 1 through 4 for his overhead and profit (less, if
applicable),

7. Credits for work deleted from the contract, including actual costs of the deleted
work plus the percentage of overhead, profit, bonds and insurance attributable to
such credit amount.

C. Payment for work on a time and materials basis:

Unless an agreed lump sum and/or unit price is obtained as noted above and is so stated in
the change price, the Contractor shall accept as full payment for which no agreement is
contained in contract, an amount equal to:

The estimated cost of Labor, plus

The Direct Labor Costs, plus

Equipment Costs, plus

Material and Freight Costs, plus

An amount not to exceed 15% of the sum of items 1 through 4 for overhead and
profit, plus, if applicable,

In the case of work done by a subcontractor an amount not to exceed 5%, for the
general contractor of the sum of the cost (not including subcontractor's overhead
and profit) of items 1 through 4 for his overhead and profit (less, if applicable),

7. Credit for work deleted from the Contract, including actual costs of the deleted
work plus the percentage of overhead, profit, bonds and insurance attributable to
such credit amount.

agbrownE

@
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Explanation of items 1 through 7 as outlined in "B" and "C" above:

1.

Labor - Only those workers employed on the project who are doing the extra work,
including the foreman in charge, are allowable. General foremen, superintendents, or other
supervisory personnel are considered to be included in the overhead markup as provided
in items 5 and/or 6. Hourly labor rates in excess of those as listed in the contract wage
rates require documentation. As a minimum, an explanation and the appropriate copy of
the certified payroll are required.

Direct Labor Costs - These costs are limited to those which are required in the contract
document. Coverage in excess of the contract provisions, secured by the
contractor/subcontractor(s) at his option, are ineligible. The following list of typical direct
labor charges is provided for your assistance and is in no way intended to be complete or
all encompassing:

Workman's Compensation
Federal/State: Social Security Tax and Unemployment Tax;

Health, Welfare and Pension Benefits; (this cost is included in the wage rates appearing in
the Attachment A Massachusetts Wage Rates.

Liability insurance: Bodily injury; excess umbrella; property damage;
public liability

Blasters insurance: If applied to any required direct labor costs

Builders risk insurance: If applied to any required direct labor costs

Experience modification If applied to any required direct labor costs

insurance:

Surcharges: If applied to any required direct labor costs

Following award and prior to execution of a construction contract, the Contractor and filed
subbidders (where applicable) shall submit for review by the Owner, documentation to establish
the markup percentage(s).

The documented direct labor markup for this contract may be adjusted on an annual basis as
measured from the date the contract is executed. The contract agreement will provide for the
establishment of the Direct Labor Cost percentage.

3.

Material and Freight - Only those materials required as a result of the change order and
reasonable freight charges for delivery of same are allowable.

Equipment - Only the equipment required as a result of the change order is allowable.
Equipment rental rates shall be governed by the current EquipmentWatch, division of
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Intertec Publishing [Formerly Nielson/Dataquest] Rental Rate Bluebook for Construction
Equipment (the "Bluebook™). In determining the rental rate, the following shall apply:

a. For equipment already on the project - the monthly prorated rental rate by
the hourly use shall be applicable.

b. For equipment not on the project the daily rate, the weekly rate, or monthly
rate will prevail, whichever will prove to be most cost effective. Small tools and
manual equipment are examples of costs not allowable under this item. These costs
are considered to be included in the overhead markup as provided in items 5 and/or
6.

(12 Month (Normal Use) = 176 hours)

5.& 6. Overhead and Profit - All other costs not previously mentioned are considered to be
included in this item, be it for the general contractor or subcontractor(s).

7. Credits - Work deleted, material and equipment removed from the contract, stored and/or
returned shall be credited to the cost of the change order, less documented costs.

This change order will be prepared in such manner as to clearly separate Eligible and
Ineligible Costs (as applicable to state-funded projects).

The Contractor shall furnish itemized statements of the cost of the work ordered and shall give the
Engineer access to all accounts, bills and vouchers relating thereto; and unless the Contractor shall
furnish such itemized statements, and access to all accounts, bills and vouchers, he shall not be
entitled to payment for any items of extra work for which such information is sought by the
Engineer.
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APPENDIX A

Change Order Sheet ___of __
(Pine Street Athletic Field)
(156 Pine Street, Manchester-by-the-Sea, MA)

Date

Project No. SRF No. (if applicable)

Contract No.

Change Order No.

Contract Amount (As Bid) $
Amount of Previous Change Orders $
Net Change in Contract Price (this Change Order) $

Total Adjusted Contract Price (including this Change Order$

This Change Order extends the time to complete the work by _ calendar days.

The extended completion date is

This Change Order checked by:

Resident Representative Date
This Change Order is requested by:
This Change Order is recommended by:
Consultant Engineer P.E. # Date

The undersigned agree to the terms of the Change Order.

Contractor Date

Owner Date

Certification of Appropriation under M.G.L. c.44, s.31C: Adequate funding in an amount
sufficient to cover the total cost of this change order is available.

By:
Certification Officer (Auditor, Accountant, Treasurer) Date

Do not write below this space: this space reserved for STATE AGENCY APPROVAL
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CHANGE ORDER (continued) Sheet___of __

(Pine Street Athletic Field)
(156 Pine Street, Manchester-by-the-Sea, MA)

Date

Project No. SRF No. (if applicable)

Contract No.

Change Order No.

Owner's Name:

Owner's Address:

Contractor's Name:

Contractor's Address:

Item 1:

Description of Change:

Reason for Change:

Backup Information:

Cost: $

Item 2

Description of Change:

Reason for Change:

Backup Information:

Cost: $
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Appendix B
Example Calculation Sheet

Labor
Foreman 10 hours @ $10.00/hour $100.00
Engineer 10 hours @ 8.80/hour 85.00
Operator 10 hours @ 9.50/hour 95.00
Laborers 24 hours @ 7.00/hour 168.00
$448.00
Direct Labor Cost (use the agreed upon Direct Labor Cost)
*(30)% of $448.
*(used for example purposes only) $ 134.00
Materials & Freight
150 1.f. of 12” pipe @ $2.00/1.1. $ 300.00
15 v.f. precast SMH 1,700.00
Freight (slip#___ enclosed) _25.00
$2,025.00
comn. (S AVIUN A LS
1 Backhoe 10 hours @ $80.00/hour $ 800.00
1 Truck-crane 10 hours @  100.00/hour 1000.00
$1800.00
TOTAL (items 1 through 4): $4,407.00
(20%) markup for Overhead, Profit
(20%) of $4,407 $881.00

(72 %) markup on subcontractor's cost for general contractor (if subcontractor is involved)

(7% %) of $4,407 $331.00
Credits (deductibles) -$323.00
TOTAL COST: $5,296.00

Reminder: Provide support documentation as necessary i.e. vouchers, correspondence,
calculation, photographs, reports.

END OF SECTION
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SECTION 01 11 00

CONTROL OF WORK AND MATERIALS

PART 1 - GENERAL

1.01

RELATED WORK:

A. Section 01 14 00 — SPECIAL PROVISIONS

PART 2 — PRODUCTS

Not Used

PART 3 - EXECUTION

3.01

A

3.02

HAULING, HANDLING AND STORAGE OF MATERIALS:

The Contractor shall, at its own expense, handle and haul all materials furnished by it
and shall remove any of its surplus materials at the completion of the work.

The Contractor shall provide suitable and adequate storage for equipment and materials
furnished by it that are liable to injury and shall be responsible for any loss of or damage
to any equipment or materials by theft, breakage, or otherwise.

All excavated materials and equipment to be incorporated in the Work shall be placed so
as not to injure any part of the Work or existing facilities and so that free access can be
had at all times to all parts of the Work and to all public utility installations in the vicinity
of the work. Materials and equipment shall be kept neatly piled and compactly stored in
such location as will cause a minimum of inconvenience to public travel and adjoining
owners, tenants and occupants.

The Contractor shall be responsible for all damages to the work under construction during
its progress and until final completion and acceptance even though partial payments have
been made under the Contract.

OPEN EXCAVATIONS:

No excavation shall penetrate the cover system and disturb soil beyond the surface
12 inches from pre-construction grades or the cover system geotextile, whichever is
shallower. Please refer to the Activity and Use Limitation (AUL) attached to the Contract
Documents. All open excavations shall be adequately safeguarded by providing
temporary barricades, caution signs, lights and other means to prevent accidents to
persons, and damage to property. The Contractor shall, at its own expense, provide
suitable and safe means for completely covering all open excavations and for

09/22/2022 011100-1



accommodating travel when work is not in progress.

The length of open trench will be controlled by the particular surrounding conditions but
shall always be confined to the limits prescribed by the Engineer.

If the excavation becomes a hazard, or if it excessively restricts traffic at any point, then
special construction procedures shall be taken, such as limiting the length of trench and
prohibiting stocking excavated material in the street.

All street excavations shall be completely closed at the end of each work day. Backfilling
or use of steel plates of adequate strength to carry traffic shall be used.

3.03 MAINTENANCE OF TRAFFIC:

A

3.04

Unless permission to close the street is received in writing from the proper authority, all
excavated materials and equipment shall be placed so that vehicular and pedestrian traffic
may be safely maintained at all times.

Should the Chief of Police deem it necessary, uniformed officers will be assigned to
direct traffic. The Contractor shall make all arrangements in obtaining uniformed officers
required.

The Contractor shall at its own expense, as directed by the Police Traffic Control/Safety
Officer, provide and erect acceptable barricades, barrier fences, traffic signs, and all other
traffic devices not specifically covered in a bid item, to protect the work from traffic,
pedestrians, and animals. The Contractor shall provide sufficient temporary lighting such
as lanterns/flashers (electric battery operated) or other approved illuminated traffic signs
and devices to afford adequate protection to the traveling public, at no additional cost to
the Owner.

The Contractor shall furnish all construction signs that are deemed necessary by and in
accordance with Part V1 of the Manual on Uniform Traffic Control Devices as published
by the U.S. Department of Transportation. In addition, the Contractor may be required
to furnish up to 128 square feet of additional special construction warning signs. Size
and exact wording of signs shall be determined by the Engineer during construction.

The intent of policing is to ensure public safety by direction of traffic. Police officers are
not to serve as watchmen to protect the Contractor's equipment and materials.

Nothing contained herein shall be construed as relieving the Contractor of any of its
responsibilities for protection of persons and property under the terms of the Contract.

CARE AND PROTECTION OF PROPERTY:

The Contractor shall be responsible for the preservation of all public and private property,
and shall use every precaution necessary to prevent damage thereto. If any direct or
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3.05

3.06

indirect damage is done to public or private property by or on account of any act,
omission, neglect, or misconduct in the execution of the work on the part of the
Contractor, such property shall be promptly restored by the Contractor, at its expense, to
a condition similar or equal to that existing before the damage was done, to the
satisfaction of the Engineer.

PROTECTION AND RELOCATION OF EXISTING STRUCTURES AND
UTILITIES:

All existing buildings, utilities, pipes, poles, wires fences, curbings, property line markers
and other structures which the Engineer decides must be preserved in place without being
temporarily or permanently relocated, shall be carefully supported and protected from
damage by the contractor. Should such property be damaged, it shall be restored by the
Contractor, at no additional cost to the Owner.

The Contractor shall determine the location of all underground structures and utilities
(including existing water services, drain lines, electrical lines, and sewers). Services to
buildings shall be maintained, and all costs or charges resulting from damage thereto
shall be paid by Contractor.

When fences interfere with the Contractor's operations, it shall remove and (unless
otherwise specified) promptly restore them in accordance with Section 01 14 19.19
EXISTING FENCES.

On paved surfaces the Contractor shall not use or operate tractors, bulldozers, or other
power-operated equipment with treads or wheels which are shaped so as to cut or
otherwise damage such surfaces.

All property damaged by the Contractor's operations shall be restored to a condition at
least equal to that in which it was found immediately before work was begun. Suitable
materials and methods shall be used for such restoration.

Restoration of existing property and structures shall be carried out as promptly as
practicable and shall not be left until the end of the construction period.

MAINTENANCE OF FLOW:

The Contractor shall at its own cost, provide for the flow of sewers and drains interrupted
during the progress of the work, and shall immediately cart away and dispose of all
offensive matter. The entire procedure of maintaining existing flow shall be fully
discussed with the Engineer well in advance of the interruption of any flow.

All existing drainage facilities including, but not limited to; brooks, streams, canals,
channels, ditches, culverts, catch basins and drainage piping shall be adequately
safeguarded so as not to impede drainage or to cause siltation of downstream areas in any
manner whatsoever. If the Contractor damages or impairs any of the aforesaid drainage
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3.07

3.08

3.09

3.10

facilities, it shall repair the same within the same day.

At the conclusion of the work, the Contractor shall remove all silt in drainage structures
caused by its operations as described in Section 01 74 13, CLEANING UP.

REJECTED MATERIALS AND DEFECTIVE WORK:

Materials furnished by the Contractor and condemned by the Engineer as unsuitable or
not in conformity with the specifications shall forthwith be removed from the work by
the Contractor, and shall not be made use of elsewhere in the work.

Any errors, defects or omissions in the execution of the work or in the materials furnished
by the Contractor, even though they may have been passed or overlooked or have
appeared after the completion of the work, discovered at any time before the final
payment is made hereunder, shall be forthwith rectified and made good by and at the
expense of the Contractor and in a manner satisfactory to the Engineer.

The Contractor shall reimburse the Owner for any expense, losses or damages incurred
in consequence of any defect, error, omission or act of the Contractor or his employees,
as determined by the Engineer, occurring previous to the final payment.

SANITARY REGULATIONS:

Sanitary conveniences for the use of all persons employed on the work, properly screened
from public observation, shall be provided in sufficient numbers in such manner and at
such locations as may be approved. The contents shall be removed and disposed of in a
satisfactory manner as the occasion requires. The Contractor shall rigorously prohibit
the committing of nuisances within, on or about the work. Any employees found
violating these provisions shall be discharged and not again employed on the work
without the written consent of the Engineer. The sanitary conveniences specified above
shall be the obligation and responsibility of the Contractor.

SAFETY AND HEALTH REGULATIONS:

This project is subject to the Safety and Health regulations of the U.S. Department of
Labor set forth in 29 CFR, Part 1926, and to the Massachusetts Department of Labor and
Industries, Division of Industrial Safety "Rules and Regulations for the Prevention of
Accidents in Construction Operations (454 CMR 10.0 et. seq.).” The Contractor shall be
familiar with the requirements of these regulations.

SITE INVESTIGATION:

The Contractor acknowledges that it has satisfied itself as to the conditions existing at
the site of the work, the type of equipment required to perform this work, the quality and
quantity of the materials furnished insofar as this information is reasonably ascertainable
from an inspection of the site, as well as from information presented by the drawings and
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3.11

3.12

specifications made a part of this contract. Any failure of the Contractor to acquaint itself
with available information will not relieve it from the responsibility for estimating
properly the difficulty or cost of successfully performing the work. The Owner assumes
no responsibility for any conclusion or interpretation made by the Contractor on the basis
of the information made available by the Owner. These items include Massachusetts
Contingency Plan reporting publicly available and referenced in Section 01 14 00,
Special Provisions.

HANGERS, PADS, AND SUPPORTS:

Unless otherwise indicated, hangers and supports shall be by the trade providing the
supported item.

Except where detailed or specified, design of hangers and supports shall be the
responsibility of the Contractor. All parts of such hangers or supports shall be designed
in accordance with accepted engineering practice, using a factor of safety of at least 2%%.

When proprietary hangers, etc., are supplied, satisfactory evidence of the strength of such
items shall be furnished.

Hangers for items hung from steel and concrete shall be centered on the vertical center
of gravity of the beam.

Locations and sizes of openings, sleeves, concrete pads, steel frames, and other
equipment supports are indicated on the drawings for bidding purposes only. Final sizes
and locations of such items shall be obtained from the shop drawings.

SLEEVES, HOLES, HANGERS, INSERTS, ETC.:

Except where holes and openings are dimensioned, and hangers, inserts, and supports are
fully called for on the architectural and structural drawings (or reference is made thereon
to drawings containing such information) to accommodate mechanical or electrical items,
they shall be by the mechanical or electrical trade concerned.

Sleeves, inserts, anchors, etc., supplied under the mechanical and electrical contracts in
sufficient time to so permit, shall be set in concrete, masonry, etc., or fastened to steel
deck, etc., by the respective architectural or structural trade. Where not supplied in
sufficient time, installation of such items shall be the responsibility of the mechanical or
electrical trade involved.

Nothing shall be suspended from the steel roof deck and no fastenings made to it, except
with the prior permission of the Engineer. Request for permission shall be accompanied
by full details of the hanger or fastener, including the weight of the item to be suspended.

Nailers and other wood members attached to steel or masonry, for which fasteners are
not indicated on the design drawings or in the specification, shall be fastened with the
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3.13

3.14

3.15

equivalent of ¥-inch diameter bolts at 3 feet o.c.

Openings for mechanical and electrical items in finished areas of the building shall be
closed off with near escutcheon plates or similar closures. These closures shall be by the
mechanical or electrical trade involved.

WEATHER PROTECTION:

In conformance with Sections 44F and 44G of Chapter 149 of the General Laws of
Massachusetts, the General Contractor shall install weather protection and shall furnish
adequate heat in the area so protected during the months of November through March.
Standards for such specifications shall be established by the Director of Building
Construction in the Executive Office for Administration and Finance.

ELECTRIC SERVICE:

The Contractor shall make all necessary applications and arrangements and pay for all
fees and charges for electrical energy for power and light necessary for the proper
completion of this contract during its entire progress. The Contractor shall provide and
pay for all temporary wiring, switches, connections, and meters.

There shall be sufficient electric lighting so that all work may be done in a
workmanlike manner where there is not sufficient daylight.

HAZARDOUS WASTE:

Should the Contractor, while performing work under this contract, uncover hazardous
materials, as defined in Massachusetts Hazardous Waste Regulations 310 CMR 30.00,
he shall immediately notify the Engineer. The Contractor is not, and has no authority to
act as, a handler, generator, operator or disposer of hazardous or toxic substances found
or identified at the site, and the Owner shall undertake all such functions. The Contractor
shall not excavate deeper than the Contract Limits and is responsible for any
soils/materials contaminated by his/her operations and disturbance of soil beneath the
surface 12-inches of existing soil or beneath the cover geotextile, whichever is shallower.

END OF SECTION
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SECTION 01 12 16

SCOPE AND SEQUENCE OF WORK

PART 1 - GENERAL

1.01 WORK INCLUDED:

A

Furnish all labor, materials, and equipment necessary to construct the improvements
to Pine Street Athletic Fields located on 156-160 Pine Street in Manchester-by-the-
Sea, Massachusetts. Construction of the improvements includes site preparation,
site demolition, grubbing, and disposal, grading and shaping of finished grades, new
asphalt and granite curb for parking area, mow curb, black vinyl chain link fencing,
planting trees, sod, and seed mix, landscape restoration, and the installation or
modification to various utilities including water and drainage.

1.02 RELATED WORK:

A

SECTION 01 11 00 - CONTROL OF WORK AND MATERIALS

PART 2 - PRODUCTS

(NOT APPLICABLE)

PART 3 - EXECUTION

3.01 GENERAL:

A

09/22/2022

The Contractor shall be responsible for scheduling its activities and the activities of
any subcontractors involved, to meet the completion date, or milestones, established
for the contract. Scheduling of the work shall be coordinated with the Owner and
Engineer.

The Construction Sequence Requirements shall be used by the Contractor to form a
complete schedule for the project, which shall be coordinated with the Owner and
Engineer. Prior to performing any work at the site, the Contractor shall submit a
detailed plan to the Engineer for review. The plan shall describe the proposed
sequence, methods, and timing of the work.

END OF SECTION
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SECTION 01 14 00

SPECIAL PROVISIONS

PART 1 - GENERAL

Not used

PART 2 - PRODUCTS

Not used

PART 3 - EXECUTION

3.01 WATER FOR CONSTRUCTION PURPOSES:

A. In locations where water is in sufficient supply, the Contractor may be allowed to use
water without charge for jetting backfill and other construction purposes. The express
approval of the Owner shall be obtained before water is used. Waste of water by the
Contractor shall be sufficient cause for withdrawing the privilege of unrestricted use.

B. If no water is available, the Contractor shall supply water at no additional cost to the
Owner.

3.02 PIPE LOCATION:
Pipe shall be located substantially as indicated on drawings. The Owner reserves the
right, acting through the Engineer, to make such modifications as may be deemed
desirable to avoid interference with existing structures or for other reasons.

3.03 DIMENSIONS OF EXISTING STRUCTURES:
Where the dimensions and locations of existing structures are of critical importance in
the installation or connections of new work, the Contractor shall verify such
dimensions and locations in the field before the fabrication of any material or
equipment that is dependent on the correctness of such information.

3.04 OCCUPYING PRIVATE PROPERTY:
The Contractor shall not enter upon nor occupy with men, equipment or materials any
property outside of the public highways or Owner’s easements, except with the written
consent of the property owner or property owner’s agent.

3.05 EXISTING UTILITY LOCATIONS — CONTRACTOR’S RESPONSIBILITY:

A. The location of existing underground services and utilities shown on the drawings is

based on available records. It is not warranted that all existing utilities and services are
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3.06

3.07

3.08

3.09

shown, or that shown locations are correct. The Contractor shall be responsible for
having the utility companies locate their respective utilities on the ground prior to
excavating.

To satisfy the requirements of Massachusetts law, Chapter 82, Section 40, the
Contractor shall, at least 72 hours, exclusive of Saturdays, Sundays and holidays, prior
to excavation in the proximity of telephone, gas, cable television and electric utilities,
notify the utilities concerned by calling “DIG SAFE” at telephone number:
1-888-344-7233.

The Contractor shall coordinate all work involving utilities and shall satisfy itself as to
the existing conditions of the areas in which it is to perform his work. It shall conduct
and arrange its work so as not to impede or interfere with the work of other contractors
working in the same or adjacent areas.

COORDINATION OF WORK:

The General Contractor shall be responsible for coordinating its own work as well as
that of any subcontractors. It shall be responsible for notification of the Engineer when
each phase of work is expected to begin and the approximate completion date.

TIME FOR COMPLETION OF CONTRACT:

The time for completion of this contract is stipulated in the Form of/for General Bid.
The Bidder shall base his bid on completing the proposed work by the completion date
stipulated in Section 00 14 13, FORM OF GENERAL BID.

MAINTENANCE OF TRENCH SURFACE:

After backfilling and compacting the trench, the Contractor shall be responsible for
keeping the ground surface dry and passable at all times until the surface has been
restored to original conditions.

DESIGN OF EQUIPMENT:

Attention is directed to the fact that the layout of certain equipment is based on that of
one manufacturer. If other equipment is submitted for approval, the Contractor shall
prepare and submit for approval at its expense, detailed structural, mechanical and
electrical drawings, equipment lists, maintenance requirements, and any other data
required by the Engineer, showing all necessary changes and embodying all special
features of the equipment he proposes to furnish. Such changes, if approved, shall be
made at the expense of the Contractor.
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3.10

3.11

3.12

SERVICES OF MANUFACTURER’S REPRESENTATIVE:

The Contractor shall arrange for a qualified service representative, at a time suitable to
the Engineer, from the company manufacturing or supplying certain equipment as
indicated on the detailed specifications, to perform the duties described herein.

After installation of the listed equipment has been completed and the equipment is
presumably ready for operation, but before others operate it the representative shall
inspect, operate, test, and adjust the equipment. The inspection shall include, but shall
not be limited to, the following points as applicable:

1. Soundness (without cracks or otherwise damaged parts); completeness in all
details, as specified; correctness in setting, alignment, and relative
arrangement of various parts; adequacy and correctness of packing, sealing
and lubricants.

2. The operation, testing, and adjustment shall be as required to prove that the
equipment is left in proper condition for satisfactory operation under the
conditions specified. Where called for in the specifications, vibration readings
shall be made and the equipment balanced accordingly.

3. On completion of its work, the Contractor shall submit in triplicate to the
Engineer the manufacturer’s or supplier representative’s complete signed
report of the results of its inspection, operation, adjustments, and test. The
report shall include detailed descriptions of the points inspected, tests and
adjustments made, quantitative results obtained if such are specified, and
suggestions for precautions to be taken to ensure proper maintenance. The
report shall also include a certificate that the equipment conforms to the
requirements of the contract and is ready for permanent operation and that
nothing in the installation will render the manufacturer’s warranty null and
void.

4. After the Engineer has reviewed the reports from the manufacturer’s
representative, the Contractor shall make arrangements to have the
manufacturer’s representative present when the field acceptance tests are
made.

WETLANDS PROTECTION SIGN:

A sign not less than two square feet in size and no greater than three square feet in size
shall be displayed at the site. The sign shall bear the words “Massachusetts
Department of Environmental Protection, Wetland Division, File Number #039-0875.”

COMPLIANCE WITH PERMITS:

The Contractor shall perform all work in conformance with requirements of the
Permits, which appear in Section 00 31 43 — PERMITS.
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3.13

3.14

3.15

CUTTING, FITTING AND PATCHING:

The Contractor shall do all cutting, fitting, or patching of its work that may be required
to make its several parts come together properly and fit it to receive or be received by
work of other Contractors, as shown upon or reasonably implied by the drawings and
the specifications for the completed structure, including all existing work.

The Contractor shall not endanger any work by cutting, digging, or otherwise and shall
not cut or alter the work of any other Contractor, save with the consent of the Engineer.

All holes or openings required to be made in new or existing work, particularly at pipe,
conduit, or other penetrations not covered by escutcheons or plates shall be neatly
patched. All such holes shall be made completely watertight as approved by the
Engineer.

Size and locations of holes required in steel, concrete, or other structural or finish
materials for piping, wiring, ducts, etc., which have not been located and detailed on
the drawings shall be approved by the Engineer prior to layout and cutting thereof. All
holes shall be suitably reinforced as required by the Engineer.

Workmanship and materials of patching and repair work shall match the adjacent
similar work and shall conform to the applicable sections of the specification. Patches
and joints with existing work shall provide, as applicable in each case, visual,
structural, and waterproofing continuity.

CONTRACTOR’S REPRESENTATIVE:

The Contractor shall designate a representative who will be available to respond to
emergency calls by the Owner at any time day and night and on weekends and
holidays should such a situation arise.

HOURS OF CONSTRUCTION ACTIVITY:

The Contractor shall conduct all construction activity between 8:00 a.m. and 5:00 p.m.,
Monday through Friday. No construction work shall be allowed on Saturdays,
Sundays or Holidays without written authorization from the Owner. Contractor can
request revision to these working hours by request to the Owner. Approval will be at
the sole discretion of the owner.

The Owner will provide personnel for assistance in locating and operating valves at no
cost to the Contractor during the Owner’s normal working hours (Monday through
Friday 8:00 a.m. to 5:00 p.m.). When this assistance is required by the Contractor
outside of the Owner’s normal working hours the cost will be incurred by the
Contractor at the prevailing overtime rate of pay for the personnel providing the
assistance. The Owner will bill the Contractor directly.
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3.16

3.17

3.18

CONSTRUCTION CREWS:

The Contractor shall not increase the number of construction crews assigned to the work
without providing one-week advance notice to the Engineer.

MASSACHUSETTS DATA SECURITY REGULATIONS:

The Contractor is required to comply with data security regulations contained in 201
CMR 17.00 that have been established to safeguard personal information of
Massachusetts residents contained in paper or electronic records. The Contractor shall
not submit to the Engineer or Owner documents in paper or electronic form that contain
personal information (person’s name combined with one or more of the following —
Social Security Number, driver’s license number or state-issued identification card
number, financial institution account number, or credit or debit card number). Any
document submitted to the Engineer that violates this provision shall be returned to the
Contractor and the Contractor shall remove personal information from the document
prior to resubmitting it to the Engineer. The Contractor shall require each Subcontractor
to also comply with the MA data security regulations insofar as they involve submittal of
personal information to the Engineer and Owner.

ACTIVITY AND USE LIMITATION (AUL):

The Contractor shall review environmental reports to familiarize themselves with the
property conditions including but not limited to the RTN 3-27520 at the following
MassDEP  website:  https://eeaonline.eea.state.ma.us/portal#!/search/wastesite. ~ The
project site was assigned RTN 3-27520 by MassDEP for the presence of elevated
concentrations of oil and/or hazardous materials, likely attributable to the site’s history as
a former burn dump operation and associated placement of imported fill material. An
Activity and Use Limitation (AUL) deed restriction exists at the project site which
prohibits excavation or disturbance of soils in non-emergency circumstances at depths
greater than 12 inches below ground surface or through the geotextile marker layer
without prior development and implementation of a Soil Management Plan (SMP) and
Health and Safety Plan (HASP). The AUL also requires that site features, such as the
geotextile marker layer and soil cover and the stone retaining wall on 156 Pine Street,
must be repaired or replaced if they are disturbed by construction activities.

The Contractor shall not excavate below the cover system (12” below existing grade or at
the geotextile marker layer, whichever is shallower); if encountered during construction,
the Contractor shall immediately notify the Engineer and Owner. The presence of the
geotextile marker layer is a known field condition and work to protect and maintain the
layer shall be at no cost to the Owner. Any damage to the geotextile marker layer by the
Contractor shall be repaired or replaced to the satisfaction of the Engineer at no
additional cost to the Owner. A copy of the AUL is attached.

END OF SECTION
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Form 1075

Note: Pursuant to 310 CMR 40.1074(5), upon transfer of any interest in or a right to use the property
or a portion thereof that is subject to this Notice of Activity and Use Limitation, the Notice of Activity
and Use Limitation shall be incorporated either in full or by reference into all future deeds, easements,
mortgages, leases, licenses, occupancy agreements or any other instrument of transfer. Within 30 days
of so incorporating the Notice of Activity and Use Limitation in a deed that is recorded or registered, a
copy of such deed shall be submitted to the Department of Environmental Protection.

NOTICE OF ACTIVITY AND USE LIMITATION
M.G.L. c. 21E, § 6 and 310 CMR 40.0000

Disposal Site Name:
DEP Release Tracking No.(s): 3-27520

This Notice of Activity and Use Limitation ("Notice") is made as of this “.'Q‘mday
of F¢ blﬁ"% rgf , 2016, by the Town of Manchester-by-the-Sea, 10 Central Street, Manchester-
‘by-the-Sea, Massachusetts, together with his/her/its/their successors and assigns (collectively
llownel.")

WITNESSETH:

WHEREAS, Town of Manchester-by-the-Sea is the owner in fee simple of those
certain parcels of land located in the Town of Manchester-by-the-Sea, Essex County,
Massachusetts, pursuant to Certificates of Title Nos. 83321 (Lot 3 on LC Plan No. 33483B), 83517
(Lot 4 on LC Plan No. 33483C), and 83264 (Lot 5 on LC Plan No. 33483D), issued by the Land
Registration Office of the Essex South Registry District;

WHEREAS, said parcels of land, which are more particularly bounded and described
in Exh1b1t A, attached hereto and made a part hereof ("Property"). are subject to this Notice of
Activity and Use Limitation, The Property is shown on Land Court Plans Nos. 33483B, 33483C,
and 33483D,;

WHEREAS, the Property comprises pan ofa dlsposal site as the result of a releases
of oil and/or hazardous material.

Exhibit B is a sketch plan showing the relationship of the Property subject to this
Notice of Activity and Use Limitation to the boundaries of said disposal site existing within the
limits of the Property and to the extent such boundaries have been established. Exhibit B is
attached hereto and made a part hereof; and

WHEREAS, one or more response actions have been selected for the Portion of the
Disposal Site in accordance with M.G.L. c¢. 21E ("Chapter 21E") and the Massachusetts
Contingency Plan, 310 CMR 40.0000 ("MCP"). Said response actions are based upon (a) the
restriction of human access to and contact with oil and/or hazardous material in soil and/or (b) the




Form 1075: continued

restriction of certain activities occurring in, on, through, over or under the Property. A description
of the basis for such restrictions, and the oil and/or hazardous material release event(s) or site
history that resulted in the contaminated media subject to the Notice of Activity and Use Limitation
is attached hereto as Exhibit C and made a part hereof;

NOW, THEREFORE, notice is hereby given that the activity and use limitations set
forth in this Notice of Activity and Use Limitation are as follows: .

1. Activities and Uses Consistent with Maintaining No Significant Risk Conditions.
‘The following Activities and Uses are consistent with maintaining a Permanent
Solution and a condition of No Significant Risk and, as such, may occur on the
Property pursuant to 310 CMR 40.0000:

(i) Use of the Property for recreational and/or athletic purposes including
a park, playground, or ballfield;

(ii) Routine landscaping, grounds keeping or associated maintenance of
soils within 12 inches of the ground surface;

(iit) Use of the Property for commercial or industrial use, or similar
municipal uses;

@iv) Emergency . repair and/or maintenance of utilities, provided the
duration of the subsurface excavation is less than 5 days, soils are not removed
from the property unless under the direction of a Licensed Site Professional and
the property owner(s) is/are notified within 10 days of any activities that disturb
soils or the soil cover at the Property;

|
(%) Such other activities or uses which, in the Opinion of a Licensed Site
Professional, shall present no greater risk of harm to health, safety, public welfare
or the environment than the activities and uses set forth in this Paragraph; and

(vi) Such other activities and uses not identified in Paragraph 2 as being
Activities and Uses Inconsistent with maintaining No Significant Risk
Conditions.

2. Activities and Uses Inconsistent with Maintaining No Significant Risk
Conditions. The following Activities and Uses are inconsistent with maintaining a
Permanent Solution and a condition of No Significant Risk pursuant to 310 CMR
40.0000, and, as such, may not occur on the Property:

@) Use of the Properties for residential purposes, or as a daycare or school;
and -
(i) Any construction activity (other than emergency repair and/or

maintenance of utilities) including, but not limited to excavation which is likely




Form 1075: continued

to disturb soils at depths greater than 12 inches below ground surface without the
prior development and implementation of a Soil Management Plan and a Health
and Safety Plan in accordance with Obligations and Conditions (i) and (ii) of this
Opinion, and replacement of the geotextile fabric, soil cover, and stone retaining
wall as described in Obligations and Conditions (iii and iv).

3. Obligations and Conditions. The following obligations and/or conditions are
" necessary and shall be undertaken and/or maintained at the Property to mamtam a
Permanent Solution and a condition of No Significant Risk:

@) A Soil Management Plan must be developed and implemented prior to
the initiation of any planned (i.e., non-emergency) invasive activity (e.g.,
construction) to be performed with respect to soil if the activity will disturb soil
at depths greater than 12 inches below ground surface. The Soil Management Plan
must be prepared under the guidance of a Licensed Site Professional in
accordance with the soil management procedures of the MCP at 310 CMR
40.0030 et seq. The Soil Management Plan should describe appropriate soil
excavation, handling, storage, transport, and disposal procedures and include a
description of the engineering controls and air monitoring procedures necessary
to prevent exposure of workers, neighboring residents, or others to fugitive dust
or particulates. On-site workers must be informed of the requirements of the Soil
Management Plan, and the plan must be available on-site throughout the course
of the project;

(ii) A site-specific Health and Safety Plan must be developed and
implemented prior to the initiation of any planned (i.e., non-emergency) invasive
activity to be performed with respect to soil if the activity will disturb soil at
depths greater than 12 inches below ground surface. The Health and Safety Plan
must be prepared by a Certified Industrial Hygienist or other qualified individual
sufficiently trained in health and safety protocols. The Health and Safety Plan
should specify the type of personal protection, engineering controls, and
environmental monitoring necessary to prevent worker exposure and exposure to
neighboring residents or others who might be exposed outside the AUL
boundaries to soils impacted with heavy metals and polycyclic aromatic
hydrocarbons;

(iii) If the geotextile fabric and overlying soil cover is disturbed or removed
as part of future construction or utility work, it should be replaced/restored within
one month of cessation of active construction activities with similar materials,
including placement of a “marker” layer (e.g. geotextile fabric) and a minimum
of one foot thick soil cover on top of this marker layer;

(iv) If the stone retaining wall on 156 Pine Street is disturbed or removed
as part of future construction or utility work it should be replaced/restored within
one month of cessation of active construction activities with similar materials;
and




Form 1075:

continued

() The soil cover and stone retaining wall on 156 Pine Street shall be
inspected on an annual basis to confirm that a minimum of one foot of soil is
maintained above the marker layer (geotextile fabric) and that the stone retaining
wall remains intact. Records documenting said inspections and any required
repairs shall be maintained unless the AUL is amended in the future.

4, Proposed Changes in Activities and Uses. Any proposed changes in activities and
uses at the Property which may result in higher levels of exposure to oil and/or
hazardous material than currently exist shall be evaluated by a Licensed Site
Professional who shall render an Opinion, in accordance with 310 CMR 40.1080, as
to whether the proposed changes are inconsistent with maintaining a Permanent
Solution and a condition of No Significant Risk. Any and all requirements set forth
in the Opinion to meet the objective of this Notice shall be satisfied before any such
activity or use is commenced.

S. Violation of a Permanent or Temporary Solution. The activities, uses and/or
exposures upon which this Notice is based shall not change at any time to cause a
significant risk of harm to health, safety, public welfare, or the environment or to
create substantial hazards due to exposure to oil and/or hazardous material without
the prior evaluation by a Licensed Site Professional in accordance with 310 CMR
40.1080, and without additional response actions, if necessary, to maintain a condition
of No Significant Risk.

If the activities, uses, and/or exposures upon which this Notice is based change
without the prior evaluation and additional response actions determined to be
necessary by a Licensed Site Professional in accordance with 310 CMR 40.1080, the
owner or operator of the Property subject to this Notice at the time that the activities,
uses and/or exposures change, shall comply with the requirements set forth in 310
CMR 40.0020. ’

6. Incorporation Into Deeds, Mortgages, Leases, and Instruments of Transfer. This
Notice shall be incorporated either in full or by reference into all future deeds,
easements, mortgages, leases, licenses, occupancy agreements or any other instrument
of transfer, whereby an interest in and/or a right to use the Property or a portion thereof
is conveyed in accordance with 310 CMR 40.1074(5).

Owner hereby authorizes and consents to the filing and recordation and/or registration
of this Notice, said Notice to become effective when executed under seal by the
undersigned Licensed Site Professional, and recorded and/or registered with the
appropriate Registry(ies) of Deeds and/or Land Registration Office(s).
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WITNESS the execution hereof under seal this 8’%\2@%‘] day of

'Tebrucra,-. , 2016.
) 5

Thomas P. Kehoe, Chair
Board of Selectmen
Authorized, as shown on Exhibit D

COMMONWEALTH OF MASSACHUSETTS

Essex , S8 ‘E—q} , 2016

On this /é{”’ day of F 3. , 2016, before me, the undersigned notary public,
personally appeared Thomas P. Kchoe, proved to me through satisfactory evidence

of identification, which were KNOWN TO M- , to be the person whose
name is signed on the preceding or attached document, and acknowledged to me that

he signed it voluntarily for its stated purpose.

(as Chair, e Board of Selgctmen

O o

(official signature and seal of notary)

~ C. DENISE SAMOLCHUK
Notary Public
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should specify the type of personal proé:tion, engineering controls, and
environmental monitoring necessary to preyent worker exposure and exposure to
neighboring residents or others who might be exposed outside the AUL
boundaries to soils impacted with heavy metals and polycyclic aromatic
hydrocarbons;

(iii) If the geotextile fabric and oyerlying soil cover is disturbed or removed
as part of future construction or ufility work, it should be replaced/restored
within one month of cessation off active construction activities with similar
materials, including placement of 4 “marker” layer (e.g. geotextile fabric) and a
minimum of one foot thick soil cgver on top of this marker layer;

g '(ivj . ».If the stone retaining wall on 156 Pine Street is disturbed or removed as
part of future construction or/utility work it should be replaced/restored within
one month of cessation of adtive construction activities with similar materials;
and

W) The soil cover Aand stone retaining wall on 156 Pine Street shall be
inspected on an annual/basis to confirm that a minimum of one foot of soil is
maintained above the yharker layer (geotextile fabric) and that the stone retaining
wall remains intact. / Records documenting said inspections and any required
repairs shall be maigtained unless the AUL is amended in the future.

4. Proposed Changgs in Activities and Uses. Any proposed changes in activities
and uses at the Property which may result in higher levels of exposure to oil and/or
hazardous materigl than currently exist shall be evaluated by a Licensed Site
Professional whe' shall render an Opinion, in accordance with 310 CMR 40.1080, as
to whether the/proposed changes are inconsistent with maintaining a Permanent
Solution and d condition of No Significant Risk. Any and all requirements set forth
in the Opinign to meet the objective of this Notice shall be satisfied before any such
activity or yse is commenced.

create/substantial hazards due to expo ercr:sato (zél;lgﬂgfgﬁfba,%ﬁrqg}lsgfﬁ_ rial without
the prior evaluation by a Licensed Sitg qnalumuancordah CEI

40/1080, and without additional respipse.'dcfigH
ition of No Significant Risk.

LA b s VY d maintain a

f the activities, uses, and/or exposures upon which this Notice is based change
without the prior evaluation and additional response actions determined to be
necessary by a Licensed Site Professional in accordance with 310 CMR 40.1080, the
owner or operator of the Property subject to this Notice at the time that the activities,
uses and/or exposures change, shall comply with the requirements set forth in 310

CMR 40.0020.

6. Incorporation Into Deeds, Mortgages, Leases, and Instruments of Transfer. This
Notice shall be incorporated either in full or by reference into all future deeds,
easements, mortgages, leases, licenses, occupancy agreements or any other
instrument of transfer. wherehv an interest in and/or a right to use the Pronertv or a
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The undersigned Licensed Site Professional hereby certifies that in his Opinion this Notice of
Activity and Use Limitation is consistent with a Permanent Solution and maintaining a condition
of No Significant Risk.

Date: 2//7//@

V Peter E. Nafiferoni, P.E., LSP # Y240

[Licensed Site Professional SEAL]

COMMONWEALTH OF MASSACHUSETTS

Nago\taw&;ss C2-19 2016

On this _/4 _day of Felpraecys , 2016, before me, the undersigned notary public,
personally appeared Peter E. Nangeroni, proved to me through satisfactory evidence
of identification, which were MA license , to be the person whose
name is signed on the preceding or attached document, and acknowledged to me that
he signed it voluntarily for its stated purpose.

fficial signature and seal of notary)

'CYNTHIA A. COLE
Notary Public

Upon recording, return to: . Massachusetts

&7 Commission Expires 0ct 13, 2017 s

Gregory T. Federspiel, Town Administrator
Town Hall

10 Central Street

Manchester-by-the-Sea, MA 01944




11/13/2018  2:11:29PM Certificate number: 8326EXHIBIT A : |
TRANSFER CERTIFICATE OF TITLE

Book 466
Cert. No. 83264
Doc. No. 500701

From TRANSFER Certificate No. # 78818, Originally Registered
December 7, 1970 in Registration Book 181 Page 40708
for the Southern Registry District of Essex County.

THIS IS TO CERTIFY that

TOWN OF MANCHESTER-BY-THE-SEA, ACTING BY AND THROUGH ITS BOARD OF SELECTMEN, A
MASSACHUSETTS MUNICIPALITY, HAVING AN ADDRESS OF TOWN HALL, 10 CENTRAL STREET,
MANCHESTER, MASSACHUSETTS, 01944

is/are thel owner(s) in fee simple

of that land situated in MANCHESTER

in the County of Essex and Commonwealth of Massachusetts, bounded and described-as follows:
NORTHERLY by Pine Street one hundred fifty (150) feet;

SOUTHEASTERLY by lot 6, as shown on plan hereinafter mentioned, three
hundred forty two and 19/100 (342.19) feet;

SOUTHERLY . by land now or formerly of Rock Wood Acres Corporation
one hundred eighty one and 33/100 (181.33) feet; and
WESTERLY by lots 7 and 4, as shown on said plan, on two lines
. measuring together, three hundred sixty two and 93/100
(362.93) feet;

All of said boundaries are determined by the Court to be located as shown upon plan numbered 33483-D,
drawn by Northeast Engineering & Survey Inc., Surveyors, dated Septermber 1, 1978, filed in the Land .
Registration Office, a copy of a portion of which is filed with Certificate of Title # 49110 in said Registry,
and the above described land is shown as Igt #5, on last mentioned plan.

The above described land is subject to and with the benefit of a "Driveway & Ultility Easement"” along said
Southerly boundary, as shown on said plan, as described in said deed document 322154,

And It Is further certified that said land Is under the operation and provisions of Chapter 185 of the General
Laws, and that the title of said

TOWN OF MANCHESTER- BY- THE SEA

to said land is registered under said Chapter, subject, however, to any of the encumbrances mentioned in
section forty-six of said Chapter, which may be subsisting and subject also as aforesaid; and to the




memoranda of encumbrances for this Certificate.

WITNESS, KARYN F. SCHEIER, Esquire, Chief Justice of the Land Court, at Salem, in said County of
Essex. : :

the ninth day of July in the year two thousand and nine at 1 o'clock and 25 minutes in the afternoon.

Attest, with the Seal of said Count,

John L. O'Brien, Jr., Assistant Recorder
Case 33483

Purported Address of Property:
156 PINE STREET, MANCHESTER, 01944
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11/13/2015 2:20:23PM Certificate number: 83321
TRANSFER CERTIFICATE OF TITLE

Book 467
Cert. No. 83321
Doc. No. 501342

From TRANSFER Certificate No. 52556, Originally Registered
December 7, 1970 in Registration Book 181 Page 40708
for the Southern Registry District of Essex County.

THIS IS TO CERTIFY that

TOWN OF MANCHESTER BY THE SEA, A MUNICIPAL CORPORATION HAVING A PRINCIPAL PLACE
BUSINESS AT 10 CENTRAL STREET, MANCHESTER- BY- THE -SEA, MASSACHUSETTS 01944

I
!
is/are the owner(s) in fee simple

of that land situated in MANCHESTER
in the County of Essex and Commonwealth of Massachusetts, bounded and described as follows:

NORTHERLY by the southerly line of Pine Street one hundred ninety four and 22/100 (194 22) feet;

EASTERLY two hundred (200) feet, and
SOUTHERLY one hundred seventy nine and 19/100 (179.19) feet by lot 2, as shown on plan

hereinafter mentioned; and
WESTERLY by said lot 2 and by lot 1, as shown on said plan, two hundred (200) feet.

All of said boundaries are determined by the Court to be located as shown upon plan numbered 33483-B,
drawn by Essex Survey Service, Inc., Surveyors, dated October 26, 1970, as modified and approved by the
Court, filed in the Land Registration Office, a copy of a portion of which is filed with Cerificate of Title
42057 in said Registry, andthe above described land is shown as lot 3, on last mentioned plan.

The above described land is subject to the flow of a natural water course running through the same and
shown on said plan as a Brook.

And it is further certified that said land is under the operation and provisions of Chapter 185 of the General
Laws, and that the title of said

TOWN OF MANCHESTER- BY-THE-SEA

to said land is registered under said Chapter, subject, however, to any of the encumbrances mentioned in
section forty-six of said Chapter, which may be subsisting and subject also as aforesaid; and to the
memoranda of encumbrances for this Certlficate.

WITNESS, KARYN F. SCHEIER Esquire, Chief Justice of the Land Court, at Salem, in said County of
Essex.




the twenty-ninth day of July in the year two thousand and nine at 10 o'clock and 31 minutes in the forernoon.

Attest, with the Seal of said Court,

John L. O'Brien, Jr., Assistant Recorder
Case 33483

Purported Address of Property:
160 PINE ST, MANCHESTER,MA 01944
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11/13/2015 2:18:59PM Certificate number: 83517

TRANSFER CERTIFICATE OF TITLE

Book 469
Cert. No. 83517
Doc. No. 503434

From TRANSFER Certificate No. # 68246, Originally Registered
December 7, 1970 in Registration Book 181 Page 40708

for the Southern Registry District of Essex County.

THIS IS TO CERTIFY that The Town of Manchester-by-the-Sea, a Massachusetts municipal corporation
having a principal place of business at 10 Central Street, Manchester-by-the-Sea, Massachusetts,

is the owner(s) in fee simple
of that land situated in MANCHESTER

in the County of Essex and Corﬁmonwealth of Massachusetts, bounded and described as follows:

NORTHERLY by the southerly line of Pine Street one hundred fifty
(150) feet;

EASTERLY two hundred (200) feet, and

SOUTHERLY one hundred twelve and 34/100 (112.34) feet by land now
or formerly of Frederic S. Breshnahan et ux; and

WESTERLY by lot 3, as shown on plan hereinafter mentioned, two
hundred (200) feet.

All of said boundaries are determined by the Court to be located as shown upon plan numbered 33483-C,
drawn by Essex Survey Service, Inc., Surveyors, dated October 8, 1971, as modified and approved by the
Court, filed in the Land Registration Office a copy of a portion of which is filed with Certificate 'of Title
42057 in said Registry, and the above described land is shown as lot 4, on last mentioned plan.

And it is further certified that said land Is under the operation and provisions of Chapter 185 of the General
Laws, and that the title of said

THE TOWN OF MANCHESTER-BY -THE-SEA

to said land is 'registered under said Chapter, subject, however, to any of the encumbrances mentioned in
section forty-six of said Chapter, which may be subsisting and subject also as aforesaid; and to the
memoranda of encumbrances for this Certificate.

WITNESS, KARYN F. SCHEIER, Esquire, Chief Justice of the Land Court, at Salem, in said County of
Essex. '

the ninth day of October in the year two thousand and nine at 12 o’clock and 17 minutes in the afternoon.




Attest, with the Seal of sald Court,

John L. O'Brien, Jr., Assistant Recorder
Case # 33483
Purported Address of Property:

158 PINE STREET
" MANCHESTER MA 01940 _
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EXHIBIT C

This Notice of Activity and Use Limitation (Notice of AUL) applies to a portion of the disposal site, which includes the
156, 158, and 160 Pine Street parcels, as shown on Exhibit B (herein after referred to as “Property”). Based on the
source of release and remedial response actions conducted, oil andfor hazardous materials are currently located on

_large portions of the upland land area of the Property; as such, the Property owner has elected to apply the Notice of
AUL to these parcels in their entirety. The disposal site is identified by the Massachusetts Department of Environmental
Protection (MassDEP) Release Tracking Number (RTN) 3-27520.

Statement that specifies why the Notice of Activity and Use Limitation is appropriate to maintain a Permanent
Solution and condition of No Significant Risk;

A Method 3 characterization of risk to human health, safety, public welfare, and the environment was completed as
part of developing a Permanent Solution with Conditions for the subject Property. [Note: The Massachusetts
Contingency Plan (MCP) allows a risk characterization for a disposal site to be performed by one of three methods:
Method 1, which involves a comparison of soil and groundwater contaminant concentrations measures at a site to
existing numerical standards; Method 2, which involves comparison of soil and groundwater contaminant levels
measures at a site to more site-specific numerical standard derived for a particular disposal site; and Method 3, which
involve a quantification of total site risk considering on-site receptors, assumed exposure scenarios, and contammant
levels measured at the site.]

The results of the Method 3 characterization demonstrated that a condition of No Significant Risk to human health,
safety, public welfare, and the environment has been achieved at the Property for certain current and future activities
and uses. Specifically, the Method 3 characterization concluded that concentrations of contaminants in soil pose No
Significant Risk to current trespassers and future recreational users. However, the results of the risk characterization
indicale that cancentrations of contaminants in soil pose Significant Risk for certain reasonably foreseeable future
activities and uses of the Property. Specifically, the Method 3 characterization concluded that concentrations of heavy
metals and polycyclic aromatic hydrocarbons in soil pose Significant Risk for future residential uses of the Property. In
addition, lead in soil poses a Significant Risk to future utility/construction workers. To achieve a condition of No
Significant Risk for these future foreseeable activities and uses, it is necessary to implement a Notice of AUL to prohibit
the future residential use (or daycare or school) of the Property such that the exposure pathways associated with these
hypothetical uses remain incomplete. Further, the Notice of AUL prohibits excavation/digging or disturbance of soils in
non-emergency circumstances at depths of greater than 12 inches below ground surface without use of a Soil
Management Plan (SMP) and Health and Safety Plan (HASP). The Notice of AUL also requires that site features, such
as the geotextile marker layer and soil cover and the stone retaining wall on 156 Pine Street, must be repaired or
replaced if they are disturbed by future construction activities. Therefore, a condition of No Significant Risk of harm to
human health has been achieved for the Property, with implementation of a Notice of AUL.
1

Description of the oil and/or hazardous material release event(s) or site history that result in the contaminated
medla subjéct to the Notice of Activity and Use Limitation (I.e., date of release(s), to the extent known, release
volume(s), and response actions taken to address the release(s);

Release conditions at the disposal site are likely attributable to the former bum dump operation and the associated
placement of imported fill material exhibiting elevated concentrations of oil and/or hazardous materials. Prior to
remedial response actions, the disposal site was defined based on the presence of fill and fill-related soil and or
sediment impacts on all or parts of six contiguous parcels, including wetlands and an intermittent stream and a portion
‘of the Pine Street right-of-way (refer to Exhibit B). The 156, 158 and 160 Pine Street parcels are former single-family
residential properties whose structures were razed and/or removed following the Town'’s purchase of those parcels In
2009. The 162 Pine Street and 26 and 28 Rockwood Heights Road parcels are currently occupied, single-family
residences.

The burn dump operations were allegedly conducted in the 1950s. The dates of the historic filing are unknown;
however, it s likely that the filling pre-dates construction of the homes which accurred in 1970 (160 Pine Street), 1972
(158 Pine Street), and 2001 (156 Pine Street). The Conservation' Commission records indicate a rip-rap wall was




constructed at the time the former home was constructed at 156 Pine Street and also contained records related to
filling and regrading of the wetlands.

Response actions taken to address the release conditions included excavation of upland fill/soils from private
residential parcels. Stream and wetland sediments from within the disposal site boundary were also excavated until
“local conditions” (based on a nearby wetland reference area and consistent with concentrations in sediment from
unimpacted areas) were achieved. The excavated materials were relocated to an area designated as the “Soil Cover
Area” at the 156, 158, and 160 Pine Street parcels (refer to Exhibit B). Here the excavated material was spread and
graded across the existing filled area, covered by an orange geotextile demarcation membrane and one foot of clean,
imparted soils, and revegetated. The geotextile membrane and soil cover were installed to provide containment of the
excavated material and to conservatively serve as an additional means of minimizing potential exposure to the fill and
excavated material. This is a conservative approach because the geotextile and.soil cover are not required to serve as
a barrier to prevent exposure for potentialliikely receptors (i.e., trespassers, recreators) sihce a condition of No
Significant Risk- (NSR) was demonstrated for these receptors. The response actions also included removal of the
existing rip-rap wall at the eastem limits of filled land on the 156 Pine Street parcel and replacement wnth a
reconstructed stone retalmng wall (refer to Exhibit B).

Description of the contaminated media (i.e., media type(s), approximate vertical and horizontal extent subject
to the Notice of Activity and Use Limitation.)

As a result of remedial response actions, the oil and/or hazardous materials remaining at the Property are largely
located on the upland portions of the Property and at depths of greater than 12 inches below grade. Materials excavated
from other portions of the disposal site (solls, fill, and sediment) are laocated beneath 1 foot of clean soils and orange
demarcation layer at the “Soil Cover Area” shown on Exhibit B. Concentrations of ail and/or hazardous materials in
sediment of the wetland and stream at the Property are consistent with local conditions.




EXHBLIT D

MANCHESTER-BY-THE-SEA

. TOWN CLERK ] TOWN HALL
Manchester-by-the-Sea, Massachusetts 01944-1399
Télephone (978) 526-2040 FAX (978) 526-2001

Gretchen A. Wood
Town Clerk

VOTE CERTIFICATE -

At the Annual Town Meeting of the registered voters of the Town of Manchester-by-the- -
Sea, held April 6, 2009 and dissolved the same night, the following action was taken

under this article:

ARTICLE 11. VOTED: That:
(a) that the Board of Selectmen is authorized to acquire by gift, purchase,

eminent domain, or otherwise, for the purpose of protecting public
health and safety, and the clj';q.'t_;yg il ollutiqn-as provided, in part ([_?)‘-‘rr
of this vote, the fee or any other inferést in the patcefito¥ lhd + A"t
‘identified in part (b) of this vote and

(b) that the-following question is approved for inclusion on the ballot for
the annual town election:

“Do you approve the measure summarized below?”

That $2,400,000 is appropriated (i) for the acquisition by gift, purchase,
eminent domain, or otherwise, for the general municipal purposes and, for the
purpose of protecting public health and safety, and the cleanup of pollution as
provided below, the fee or any other interest in the parcels of land identified as

follows:

156 Pine Street, approximately 1.313 acres, further identified as Parcel 59
on Assessors Map 32 -

158 Pine Street, approximately .607 acres, further identified as Parcel 58
on Assessors Map 32

160 Pine Street, approximately .86 acres, further identified as Parcel 57 on
Assessors Map 32,

including all costs incidental and related thereto, and (ii) for the cost of
preliminary engineering, testing, design, legal and other expenses related to the
cleaning up of pollution on such parcels of land and any related property as




ordered by the Department of Environmental Protection, such pollution believed
to have been caused at least in part by the former use of such property by the
Town as the site of a solid waste disposal facility; that to meet this appropriation
the Treasurer with the approval of the Board of Selectmen is authorized to borrow
$2,400,000 under G.L. ¢.44 or any other enabling authority; that the Board of
Selectmen is authorized to contract for and expend any federal or state aid
available for the project and to accept and expend any other grants or funds
received by the Town with respect to such project, including any contributions
received by the Town from any other entity determined to be a responsible party
with respect to such pollution; and that the Board of Selectmen is authorized to
take any other action necessary to carry out this project.

ARTICLE 11, THE MOTION PREVAILED BY MORE THAN THE REQUIRED
2/3 ’S.

AT THE MAY 19, 2009 ELECTION; THIS WAS QUESTION 1, WHICH PASSED_
448 YES VOTES TO 64 NO VOTES.

A True Copy, Attest:

Gretchen A, Wood
Town Clerk
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\ 2/26/2016 11:14 AM VOTE Pg: 1/2 J

MANCHESTER-BY-THE-SEA

BOARD OF SELECTMEN e  TOWN HALL

Manchester-by-the-Sea, Massachusetts 01944-1399
Telephone (978) 526-2000 FAX (978) 526-2001

The Board of Selectmen, by vote taken on January 19, 2016, hereby authorizes its
* Chairman, Thomas P. Kehoe, to execute on behalf of the Board the Activity and Use ‘
Limitation with respect to the properties owned by the Town and located at 156 Pine
Street, 1:}8 Pine Street, and 160 Pine Street in the Town, said properties under the care,
' custody, and control of the Board of Selectmen.
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COMMITMENT & INTEGRITY 980 Washington Street, Suite 325 T 800.446.5518

DRIVE RESULTS Dedham, Massachusetts 02026 T781.251.0200
www.woodardcurran.com F 781.251.0847

ATTACHMENT TO:

BWSC113 ACTIVITY & USE LIMITATION (AUL) TRANSMITTAL FORM

156 PINE STREET

MANCHESTER-BY-THE-SEA, MA

RTN 3-27520

SECTION G, QUESTION 1C - NAMES AND ADDRESSES OF RECORD INTEREST HOLDERS



SECTION 01 14 19.16

DUST CONTROL

PART 1 - GENERAL

1.01

DESCRIPTION:

This Section specifies requirements for controlling dust generated during earthwork
operations of this Contract. Any activities capable of dust generation during the course of
the Work must be controlled and kept on-site.

The Contractor is responsible for control of dust at all times during work of this Contract.
During the progress of the work, the Contractor shall conduct operations and maintain the
area of their activities, including sweeping and sprinkling of streets as necessary, to
minimize creation and dispersion of dust. If dust emissions are determined to be a
nuisance by the Engineer (e.g., dust clouds from work areas), the Contractor shall be
responsible for implementing additional engineering controls (e.g., additional dust
suppression agents), as required by the Engineer at no additional cost to the Owner. The
Engineer may perform dust monitoring for confirmation purposes.

The Contractor is responsible for daily clean-up of public roadways, adjacent
driveways/parking lots, and walkways affected by work of this Contract. A wet spray
power vacuum street sweeper shall be used on pavement, as required. Dry power
sweeping is prohibited.

PART 2 — PRODUCTS

2.01

CALCIUM CHLORIDE:

A. Calcium chloride shall conform to the requirements of AASHTO-M 144, Type I
or Type II and Specification for Calcium Chloride, ASTM D98. The calcium
chloride shall be packaged in moisture proof bags or in airtight drums with the
manufacturer, name of product, net weight, and percentage of calcium chloride
guaranteed by the manufacturer legibly marked on each container.

B. Calcium chloride failing to meet the requirements of the aforementioned
specifications or that which has become caked or sticky in shipment, may be
rejected by the Engineer.

2.02 WATER:

A. Water shall not be brackish and shall be free from oil, acid, and injurious alkali or
vegetable matter.

PART 3 - EXECUTION

09/22/2022 01 14 19.16-1



3.01 APPLICATION:

A. Calcium chloride shall be applied when ordered by the Engineer and only in areas
which will not be adversely affected by the application. See Section 01 57 19,
ENVIRONMENTAL PROTECTION.

B. Calcium chloride shall be uniformly applied at the rate of 1-1/2 pounds per square
yard or at any other rate as required by the Engineer. Application shall be by means
of a mechanical spreader, or other approved methods. The number and frequency of
applications shall be determined by the Engineer.

C.  Water may be sprinkler applied with equipment including a tank with gauge-equipped
pressure pump and a nozzle-equipped spray bar.

D. Water shall be dispersed through the nozzle under a minimum pressure of 20 pounds
per square inch, gauge pressure.

3.02 PUBLIC ROADWAY DUST CONTROL.:

A. Vehicles leaving the site shall have no mud and dirt on the vehicle body or wheels.
Any foreign matter on the vehicle body or wheels shall be physically removed prior
to vehicle’s entering of a public roadway. Contractor shall not permit any truck to
leave the site with exterior mud or dirt that has the potential to be deposited on public
roadways.

B. Haul truck cargo areas shall be securely and completely covered during material
transport on public roadways.

C. Vehicle mud and dirt carryout, material spills, and soil wash-out onto public
roadways and walkways and other paved areas shall be cleaned up immediately.

D. The Contractor is responsible for daily clean-up of public roadways and walkways
affected by work of this Contract. A wet spray power vacuum street sweeper shall be
used on paved roadway. Dry power sweeping is prohibited.

END OF SECTION

09/22/2022 01 14 19.16-2



SECTION 01 31 19.23

CONSTRUCTION MEETINGS

PART 1 - GENERAL

1.01

A.

1.02

DESCRIPTION:

This Section specifies requirements for project meetings including but not limited
to Pre-Construction Conference and Progress Meetings.

It shall be the responsibility of the Contractor to coordinate work between all
subcontractors, sections, and trades required for the proper completion of the
Work.

PRE-CONSTRUCTION CONFERENCE:

After the bids have been opened but prior to the start of the construction there will
be a pre-construction conference to discuss the phasing and scheduling of the
Project. The specific time and place of the conference shall be arranged by the
Engineer after the Contract has been awarded.

This pre-construction conference is intended to establish lines of communication
between the parties involved, review responsibilities and personnel assignments,
establish project schedules, discuss proposed performance methods, and
coordinate Work to be performed by subcontractors.

Authorized representatives of the Owner, Engineer and their consultants, the
Contractor, its Superintendent and Site Foreman, and all others invited by the
Contractor, shall attend the pre-construction conference. All participants at the
conference shall be familiar with the Project and authorized to conclude matters
relating to the Work.

Discuss items of significance at the pre-construction conference that could affect
progress including at least the following:

Tentative construction schedule

Critical Work sequencing

Designation of responsible personnel

Procedures for processing field decisions and Change Orders
Procedures for processing Applications for Payment

Review of Davis Bacon and other federal requirements

A

09/22/2022 0131 19.23-1



7.
8.
9

10.
1.
12.
13.
14.
15.
16.
17.
18.
19.
20.

21

Distribution of Contract Documents

Submittal of Shop Drawings, Product Data and Samples
Preparation of record documents

Use of the premises

Office, work and storage, and laydown areas
Equipment deliveries

Construction safety procedures

Environmental health and safety procedures

First aid

Security

Housekeeping

Working hours

Traffic Control

Emergency Vehicle Access to and around work site

. Environmental protection measures for construction site

1.03 PROGRESS MEETINGS:

A. During the course of the Project, the Contractor shall attend weekly progress
The Owner, based on work progress and
activities, may adjust the progress meetings to biweekly or other. The attendance
of subcontractors may be required during the progress of the Work. The
Contractor's delegate to the meeting shall be prepared and authorized to discuss

meetings as scheduled by the Owner.

the following items:

1.

e A i

10.
1.
12.
13.
14.

09/22/2022

Progress of Work/Critical Work Sequencing in relation to Contract

Schedule.

Proposed Work activities for forthcoming period.
Resources committed to Contract.

Coordination of Work with others.

Status of procurement of equipment and materials.
Status of Submittals.

Outstanding actions, decisions, or approvals that affect Work activities.

Site access and/or security issues
Hazards and risks

Housekeeping

Quality issues

Potential Claims

Change Orders

Costs, budget, and payment requests

0131 19.23-2



B.  The Contractor shall revise the construction schedule after each progress meeting
where revisions to the schedule have been made or recognized and the revised
schedule shall be submitted to the Engineer and Owner.

PART 2 - PRODUCTS

Not used.

PART 3 — EXECUTION

Not used.

END OF SECTION

09/22/2022 0131 19.23-3



SECTION 01 33 23

SUBMITTALS

PART 1 - GENERAL

1.01 WORK INCLUDED:

A

The Contractor shall provide the Engineer with submittals as required by the
contract documents.

1.02 RELATED WORK:

A

Divisions 1 — 48 of these specifications that require submittals.

PART 2 - PRODUCTS

(NOT APPLICABLE)

PART 3 - EXECUTION

3.01 GENERAL:

A

As required by the General Conditions, Contractor shall submit a schedule of
shop and working drawing submittals.

The Contractor shall submit the shop and working drawing submittals either
electronically or hard copy.

3.02 ELECTRONIC SUBMITTALS:

A

09/22/2022

In accordance with the accepted schedule, the Contractor shall submit promptly to
the Engineer by email (green.melissa@wseinc.com) or on Compact Disc (mail to
Weston & Sampson Engineers, attention: CSD), one electronic copy in Portable
Document Format (PDF) of shop or working drawings required as noted in the
specifications, of equipment, structural details and materials fabricated especially
for this Contract.

Each electronic copy of the shop or working drawing shall be accompanied by the
Engineer’s standard shop drawing transmittal form, included as Exhibit 1 of this
section (use only for electronic submittals), on which is a list of the drawings,
descriptions and numbers and the names of the Owner, Project, Contractor and
building, equipment or structure.

The Contractor shall receive a shop drawing memorandum with the Engineer’s
approval or comments via email.

013323-1



3.03 SHOP AND WORKING DRAWINGS:

A

09/22/2022

Shop and working drawings shall show the principal dimensions, weight,
structural and operating features, space required, clearances, type and/or brand of
finish of shop coat, grease fittings, etc., depending on the subject of the drawings.
When it is customary to do so, when the dimensions are of particular importance,
or when so specified, the drawings shall be certified by the manufacturer or
fabricator as correct for this Contract.

All shop and working drawings shall be submitted to the Engineer by and/or
through the Contractor, who shall be responsible for obtaining shop and working
drawings from his subcontractors and returning reviewed drawings to them. All
shop and working drawings shall be prepared on standard size, 24-inch by 36-inch
sheets, except those, which are made by changing existing standard shop or
working drawings. All drawings shall be clearly marked with the names of the
Owner, Project, Contractor and building, equipment or structure to which the
drawing applies, and shall be suitably numbered. Each shipment of drawings
shall be accompanied by the Engineer’s (if applicable) standard shop drawing
transmittal form on which is a list of the drawings, descriptions and numbers and
the names mentioned above.

Only drawings that have been prepared, checked and corrected by the fabricator
should be submitted to the Contractor by his subcontractors and vendors. Prior to
submitting drawings to the Engineer, the Contractor shall check thoroughly all
such drawings to satisfy himself that the subject matter thereof conforms to the
Contract Documents in all respects. Shop drawings shall be reviewed and marked
with the date, checker's name and indication of the Contractor's approval, and
only then shall be submitted to the Engineer. Shop drawings unsatisfactory to the
Contractor shall be returned directly to their source for correction, without
submittal to the Engineer. Shop drawings submitted to the Engineer without the
Contractor's approval stamp and signature will be rejected. Any deviation from
the Contract Documents indicated on the shop drawings must be identified on the
drawings and in a separate submittal to the Engineer, as required in this section of
the specifications and General Conditions.

The Contractor shall be responsible for the prompt submittal and resubmittal, as
necessary, of all shop and working drawings so that there will be no delay in the
work due to the absence of such drawings.

The Engineer will review the shop and working drawings as to their general
conformance with the design concept of the project and general compliance with
the information given in the Contract Documents. Corrections of comments made
on the drawings during the review do not relieve the Contractor from compliance
with requirements of the Contract Documents. The Contractor is responsible for:
confirming and correlating all quantities and dimensions; selecting fabrication
processes and techniques of construction; coordinating his work with that of all
other trades; and performing his work in a safe and satisfactory manner. The
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review of the shop drawings is general and shall not relieve the Contractor of the
responsibility for details of design, dimensions, code compliance, etc., necessary
for interfacing with other components, proper fitting and construction of the work
required by the Contract and for achieving the specified performance. The
Engineer will review submittals two times: once upon original submission and a
second time if the Engineer requires a revision or corrections. The Contractor
shall reimburse the Owner amounts charged to the Owner by the Engineer for
performing any review of a submittal for the third time or greater.

With few exceptions, shop drawings will be reviewed and returned to the
Contractor within 30 days of submittal.

No material or equipment shall be purchased or fabricated especially for this
Contract nor shall the Contractor proceed with any portion of the work, the design
and details of which are dependent upon the design and details of equipment or
other features for which review is required, until the required shop and working
drawings have been submitted and reviewed by the Engineer as to their general
conformance and compliance with the project and its Contract Documents. All
materials and work involved in the construction shall then be as represented by
said drawings.

Two copies of the shop and working drawings and/or catalog cuts will be returned
to the Contractor. The Contractor shall furnish additional copies of such drawings
or catalog cuts when he needs more than two copies or when so requested.

3.04 SAMPLES:

A

Samples specified in individual Sections include, but are not necessarily limited
to, physical examples of the work such as sections of manufactured or fabricated
work, small cuts or containers of materials, complete units of repetitively-used
products, color/texture/pattern swatches and range sets, specimens for
coordination of visual effect, graphic symbols, and units of work to be used by the
Engineer or Owner for independent inspection and testing, as applicable to the
work.

The number of samples submitted shall be as specified. Submittal and processing
of samples shall follow the procedures outlined for shop and working drawings
unless the specifications call for a field submittal or mock-up.

Acceptance of samples will be acknowledged via a copy of the transmittal noting
status. When samples are not acceptable, prompt resubmittal will be required.

3.05 OPERATING AND MAINTENANCE MANUALS AND SPARE PARTS LISTS:

A.

09/22/2022

Where reference is made in technical specification sections to operating and
maintenance manuals and/or spare parts lists, the Contractor shall submit four
copies to the Engineer for review in accordance with the instructions furnished
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under "Shop and Working Drawings." If the submittal is complete and does not
require any changes, an acknowledgement (copy of transmittal) will be returned
noting status. If the submittal is incomplete or does require changes, corrections,
additions, etc., two copies of the submittal will be returned with a copy of
transmittal noting status. Four copies of the final operating and maintenance
manuals and/or spare parts list shall be delivered to the Engineer prior to or with
the equipment when it is delivered to the job site. For systems requiring field
adjustment and balancing, such as heating and ventilating, the Contractor shall
submit separate test results and adjustment data on completion of the work, to be
incorporated into the system manual.

The information included in the manual shall be as described in the specification
sections, but as a minimum shall contain clear and concise instructions for
operating, adjusting, lubricating and maintaining the equipment, an exploded
assembly drawing identifying each part by number and a listing of all parts of the
equipment, with part numbers and descriptions required for ordering spare parts.
Spare parts lists shall include recommended quantity and price.

Operating and maintenance manuals shall be in durable loose-leaf binders, on 8%-
inch by 11-inch paper, with diagrams and illustrations either on 8%-inch by 11
inch or multiple foldouts. The instructions shall be annotated to indicate only the

specific equipment furnished. Reference to other sizes or models of similar
requirement shall be deleted or neatly lined out.

END OF SECTION

EXHIBIT 1 TO SECTION 01 33 23 SUBMITTALS

SHOP DRAWING TRANSMITTAL FORM

013323-4
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Shop Drawing Transmittal

Wes’ron@Sompsoﬁ

Instruction for Preparing Transmittal

No action will be taken on any item unless accompanied by this form.

TRANSMITTAL NOS. to be consecutive (1, 2, 3, etc.).

Each resubmittal of same item shall use same number with suffix letter (A, B, etc.).
SPEC. SECT. NO: Only one spec. section no. to each transmittal.

DESCRIPTION: Complete identification of document or group of documents.
SOURCE: Originator of document(s) being submitted.

DRAWING NO: Identification of document(s).
CONTRACT DRAWING REFERENCE: Contract drawing number(s) showing
details of document(s).
SPECIAL INSTRUCTIONS: Special cases and emergencies, changes in
distribution and special handling requests, etc. should be entered here.
SIGNATURE OF CONTRACTOR: Signature of individual who reviews and
approves material prior to submittal to engineer.

THIS SECTION TO BE COMPLETED BY CONTRACTOR

TRANSM. NO. SPEC. SECT. NO. DATE CONTRACTORS JOB NO. W&S JOB NO.
PROJECT NAME & CONTRACT NO. LOCATION
Attention: CSD (Davida@wseinc.com) F
T | Weston & Sampson Engineers, Inc. R
O | 55 Walkers Brook Drive (0]
Reading, MA 01867 M
BY W&S
DRAWING NO. NO. CONTRACT
'L%M DESCRIPTION SOURCE CATALOG NO. OF DRAWING ACC(;I'DOEN REVIEWED BY
: BROUCHURE, ETC COPIES REF.
1
2
3
4
THIS CERTIFIES THAT ALL ITEMS SUBMITTED HEREWITH HAVE BEEN CHECKED BY THE CONTRACTOR, ARE IN SIGNATURE &
CONFORMANCE WITH THE REQUIREMENTS OF THE CONTRACT DOCUMENTS, EXCEPT AS NOTED, AND ARE TITLE
APPROVED BY THE CONTRACTOR FOR THIS PROJECT.

THIS SECTION TO BE COMPLETED BY W&S

ACTION CODE:

1. FURNISH AS SUBMITTED
2. FURNISH AS NOTED

3. REVISE AND RESUBMIT

4. REJECTED- SEE REMARKS
5. ACKNOWLEDGEMENT

a. INSTALLATION SHALL PROCEED ONLY WHEN ACTION CODE IS 1 OR 2

b. ACTION CODED 3 SHALL BE RESUBMITTED WITHIN TIME LIMIT SET IN CONTRACT
c. REVIEW DOES NOT RELIEVE CONTRACTOR FROM RESPONSIBILITY OF COMPLIANCE WITH
ALL REQUIREMENTS OF THE CONTRACT DOCUMENTS

6. SUBMITTAL NOT REQUIRED, RETURNED WITHOUT REVIEW

Weston & Sampson
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SECTION 01 33 23.13

SUBMITTAL OF OPERATION AND MAINTENANCE MANUALS

PART 1 - GENERAL.:

1.01

1.02

OPERATION AND MAINTENANCE MANUALS:

A. As required by the General Conditions, and Section 01 92 13 OPERATION AND

MAINTENANCE MANUALS and Technical Specifications, the Contractor shall
submit a schedule of Operation and Maintenance Manuals.

. In accordance with the schedule, the Contractor shall submit promptly to the

Engineer, through its authorized resident representative at the job site, or by mail,
attention: CSD, four (4) copies each of Operation and Maintenance Manual required
as noted in the technical specifications sections for this Contract.

. The manuals shall be prepared in accordance with Specification Section 01 92 13 -

OPERATION AND MAINTENANCE MANUALS.

. Such manuals shall show the principal dimensions, weight, structural and operating

features, space required, clearances, type and/or brand of finish or shop coat, grease
fittings, etc., depending on the subject of the drawings.

. All manuals shall be submitted to the Engineer by and/or through the Contractor, who

shall be responsible for obtaining manuals from his subcontractors and returning
reviewed manuals to them. A Weston & Sampson standard shop drawing transmittal
form with a description of the manual shall accompany each shipment of manuals.

. The Contractor shall be responsible for the prompt submittal and resubmittal, as

necessary, of all manuals so that there will be no delay in the startup operation of the
facility due to the absence of such manuals.

. The Engineer will review the manuals as to their general conformance with the design

concept of the project and general compliance with the information given in the
Contract Documents. Corrections of comments made in the manuals during the
review does not relieve the Contractor from compliance with requirements of the
Contract Documents.

. With few exceptions, O&M Manuals will be reviewed and returned to the Contractor

within 30 days of submittal.

RELATED WORK:

A. Section 01 33 23 SUBMITTALS

B. Section 01 78 00 PROJECT CLOSEOUT

C. Section 01 92 13 OPERATION AND MAINTENANCE MANUALS
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1.03 SUBMITTAL OF OPERATION AND MAINTENANCE MANUALS AND SPARE
PARTS LISTS:

A. Where reference is made in technical specification sections to operating and
maintenance manuals and/or spare parts lists, the Contractor shall submit four copies
to the Engineer for review in accordance with the following instructions:

1.

Four complete sets of operation and maintenance instructions covering all
equipment furnished under Sections 32 and 33 requiring operation and
maintenance manuals shall be delivered directly to Weston & Sampson
Engineers, Inc, 85 Devonshire Street, Boston, MA 02109, Attention: CSD.

Submission and approval of each set of manuals is considered an integral part
of furnishing and installing respective equipment or systems. Measurement
for payment of equipment requiring an operation and maintenance manual
will not exceed 92 percent, until the manuals meet the requirements of the
contract documents.

Submit four copies of first draft volumes as required in Specification Sections
01 33 23.13 and 01 92 13. This first draft shall contain all currently available
product data. One copy will be returned with comments.

Submit four copies of completed second draft volumes in final form 90 days
prior to startup and after Physical checkout to include the additional
requirements set forth in paragraph 1.07.R of Section 01 92 13 OPERATION
AND MAINTENANCE MANUALS.

Submit four copies of the Final Operation and Maintenance Manuals as
required in Section 01 78 00 PROJECT CLOSEOQUT.

B. If the submittal is complete and does not require any changes, an acknowledgement
(copy of transmittal) will be returned noting status. If the submittal is incomplete or
does require changes, corrections, additions, etc., one copy of the submittal will be
returned with a copy of transmittal noting status.

C. For systems requiring field adjustment and balancing, such as heating and ventilating,
the Contractor shall submit separate test results and adjustment data on completion of
the work, to be incorporated into the system manual.

D. The information included in the manual shall be as described in the individual
specification sections, but as a minimum shall contain clear and concise instructions for
operating, adjusting, lubricating and maintaining the equipment, an exploded assembly
drawing, identifying each part by number and a listing of all parts of the equipment,
with part numbers and descriptions required for ordering spare parts. Spare parts lists
shall include recommended quantity and price.

12/13/2022
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PART 2 — PRODUCTS

Not used.

PART 3 - EXECUTION

Not used.

END OF SECTION

Documentl
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SECTION 01 35 29

HEALTH AND SAFETY PLAN

PART 1 - GENERAL

1.01 WORK INCLUDED:

A. Prior to the start of work on the site, Contractor shall prepare and submit a site-specific
health and safety plan that includes consideration of all known and potential hazards at the
site. Work may not proceed at the project site until the Contractor's health and safety plan
has been received by the Engineer.

B. Site-specific health and safety procedures shall be described in the Health and Safety Plan
prepared by the Contractor. The Contractor is responsible for its workers’ and
Subcontractors’ health and safety. Therefore, the Engineer will only review the Contractor’s
Health and Safety Plan for relevant content and relative conformance with this specification
section. The Contractor shall implement, maintain, and enforce these procedures during all
phases of the Work associated with the description of work described in this Section.

1.02 REFERENCES:
A. OSHA 29 CFR 1910.120
1.03 RELATED WORK:
A. Section 01 14 00 — SPECIAL PROVISIONS
B. Section 01 14 19.16 — DUST CONTROL
C. Section 02 61 00.16 — HANDLING, TRANSPORTATION, REUSE, AND OFFSITE
DISPOSAL OF EXCAVATED MATERIAL

D. Section 31 00 00 - EARTHWORK

PART 2 — PRODUCTS

2.01 HEALTH AND SAFETY PLAN:
A. The health and safety plan shall include, but not necessarily be limited to the following:
1. Identification of Contractor's Site Safety Officer.

2. Identification of Hazards and Risks Associated with Project.
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3. Contractor's Standard Operating Procedures, Including Personnel Training and Field
Orientation.

4. Respiratory Protection Training Requirements.

5. Levels of Protection and Selection of Equipment Procedures.
6. Type of Medical Surveillance Program.

7. Personal Hygiene Requirements and Guidelines.

8. Zone Delineation of the Project Site.

9. Site Security and Entry Control Procedures.

10. Field Monitoring of Site Contaminants.

11. Decontamination Procedures.

12. Equipment and Vehicle Decontamination Station/Construction Entrance.
13. Contingency and Emergency Procedures.

14. Listing of Emergency Contacts.

15. Spill Containment Procedures.

PART 3 - EXECUTION

3.01 PERSONAL PROTECTIVE EQUIPMENT:

A. The personal protective equipment required to provide the appropriate level of dermal and
respiratory protection shall be determined based on the results of continuous air
monitoring performed by the Contractor and the standards set forth in the Contractor's
health and safety plan. The Engineer may conduct duplicate air monitoring for quality
control purposes. Modified Level D protection shall be the minimum requirement for all
on-site personnel.

END OF SECTION
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SECTION 01 55 26.13

SIGNAGE (TRAFFIC CONTROL)

PART 1 - GENERAL

1.01

1.02

WORK INCLUDED:

This Section covers furnishing and installing traffic control signs and other devices and
the requirements for adequately controlling general and work site traffic to ensure safe
and reasonable access around and to the site.

SYSTEM DESCRIPTION:

The Contractor shall furnish and install all construction signs deemed necessary by and
in accordance with the latest edition of Part VI of the Manual on Uniform Traffic
Control Devices (MUTCD) as published by the U.S. Department of Transportation.

PART 2 - PRODUCTS

2.01

TRAFFIC WARNING AND REGULATING DEVICES:

Contractor shall provide warning signs, barricades and other devices in accordance with
the specifications provided in the MUTCD. Size of signs, lettering, colors, method of
support and other factors prescribed in the MUTCD shall be adhered to.

PART 3 - EXECUTION

3.01

INSTALLATION:

Contractor shall erect barricades, barrier fences, traffic signs, and other traffic control
devices as required by the MUTCD, or as required by the Engineer, to protect the work
area from traffic, pedestrians, and animals.

Contractor shall relocate barricades, signs and other devices as necessary as the work
progresses.

Unless extended protection is required for specific areas, when the work has been

completed, all temporary warning and regulatory devices used by the Contractor shall
be removed so that traffic can move unimpeded through the area.

END OF SECTION
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SECTION 01 55 26.19
UNIFORMED OFFICERS FOR TEMPORARY TRAFFIC CONTROL

PART 1 - GENERAL

1.01 WORK INCLUDED:

A.  This section covers the provisions for furnishing Uniformed Officers for Traffic Control
and Maintenance of Traffic as described in Section 01 11 00 CONTROL OF WORK
AND MATERIALS.

B. The Contractor shall provide uniform officers for traffic control as required by the
Owner to provide for public safety and maintain the smooth flow of traffic in and around
construction affected areas. Contractor shall coordinate with the local jurisdiction’s
Traffic Control Officer to determine the number of Officers deemed necessary.

1.02 RELATED WORK:
A. SECTION 01 11 00, CONTROL OF WORK AND MATERIALS
B. SECTION 01 55 26.13, SIGNAGE (TRAFFIC CONTROL)

PART 2 - PRODUCTS

2.01 UNIFORMED OFFICERS:

A.  Contractor shall provide the Traffic Control Officer with a minimum of 48 hours notice
indicating the time of day, street location and confirm number of officers required for
traffic control.

B.  Contractor shall give the Traffic Control Officer a minimum of 4 hours prior
cancellation notice should Contractor determine that due to weather or conditions
beyond his control he would not need the scheduled officers.

C.  Contractor shall pay for officer(s) at the prevailing rate established by the local police
department should officers not be needed and the Contractor fails to cancel the officers.

D.  Where the Owner is paying directly for Traffic Officers and the Contractor cancels
scheduled officers, the Contractor shall be responsible for payment of the wages for
cancellations if not cancelled in accordance with 2.01.B and 2.01.C above. The
Contractor will not be responsible should EPA fail to provide sufficient notice before
canceling a detail.

PART 3 - EXECUTION
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3.01 OPERATION:

A.  Contractor shall provide barricades, barrier fences, traffic signs, and other traffic control
devices as required by the Owners Traffic Control Officer, or as required by the
Engineer, to protect the work area from traffic, pedestrians, and animals.

B.  Contractor shall relocate barricades, signs and other devices as necessary as the work

progresses as required by the Owners Traffic Control Officer or the Engineer.

END OF SECTION
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SECTION 01 56 26

TEMPORARY CHAIN LINK FENCE

PART 1 - GENERAL

1.01 WORK INCLUDED:

A.  The Contractor shall provide all labor, materials and appurtenances necessary for the
installation, maintenance and dismantling of 6-foot temporary fencing.

B.  The Contractor shall be responsible for securing the site from trespassers. Existing
fencing exists on portions of the site as shown on the Contract Drawings; it will be at
the discretion of the Contractor to determine whether the existing fence is suitable for
site safety and security. The Contractor shall install temporary fencing across lengths
of damaged/unsuitable fencing to secure the site and prevent trespassers.

1.02 SUBMITTALS: IN ACCORDANCE WITH REQUIREMENTS OF SECTION 01 33
23 SUBMITTALS, SUBMIT THE FOLLOWING:

A.  Manufacturer’s literature of the materials specified herein.
B. Shop drawings of the temporary chain link fence and gates.
1.  Shop drawings shall indicate layout of temporary fencing, location and size of
gates, existing pavement and roads, and other site-specific conditions. Prepare

drawing after site observation and verification of existing conditions.

PART 2 - PRODUCTS

2.01 TEMPORARY CHAIN LINK FENCING

A. Unless otherwise indicated, type of 6-foot temporary chain link fencing shall be
Contractor's option. Following types are acceptable:

1. New materials or previously used salvaged chain link fencing in good condition.
2. Posts: Galvanized steel pipe of diameter to provide rigidity. Post shall be suitable
for setting in concrete footings, driving into ground, anchoring with base plates,

or inserting in precast concrete blocks.

3. Fabric: Woven galvanized steel wire mesh. Provide in continuous lengths to be
wire tied to fence posts or prefabricated into modular pipe-framed fence panels.

B. Gates: Provide gates of the quantity and size indicated on the Contract Drawings or
required for functional access to Site.
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1. Fabricate of same material as used for fencing.
2. Vehicle gates:

a. Minimum width: 20 feet to allow access for emergency vehicles.
b. Capable of manual operation by one person.

PART 3 - EXECUTION

3.01

A.

INSTALLATION

The fence and gates shall be erected by skilled mechanics in accordance with the
recommendations of the manufacturer and these specifications. These specifications shall
take precedence over the recommendations of the manufacturer if any discrepancy exists
between them.

Posts

1.  Maximum post spacing shall be 10-feet. Post spacing shall be uniform and posts
shall be plumb.

2. Drive posts, set in holes and backfill, or anchor in precast concrete blocks.

3. For soft and unstable ground conditions, cast concrete plug around post.

>

Posts over pavement: Use steel post plates or precast concrete blocks.

5. Gate posts: Use bracing or concrete footings to provide rigidity for
accommodating size of gate.

6.  Temporary terminal posts shall be securely connected to existing fence posts to
prevent site access/trespassing.

Securely attach wire fabric to posts. Maximum area of unbraced fence fabric shall not
exceed 1,500 square feet.

Install with required hardware.

Fabric shall be stretched taut, with the bottom edge following the existing grade, and
shall be a continuous mesh between terminal posts. Each span of fabric shall be attached
independently at terminal posts. Where terminal posts do not have provisions for
weaving fabric to posts, stretcher bars shall be placed through the end weave of the fabric
and secured to the post with bar bands spaced not more than 15-inches apart on the post.
Temporary terminal posts shall be secured to existing fence posts to prevent Site
access/trespassing.
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F. Fabric shall be attached with ties to line posts at intervals of not more than 14-inches (and
to the top railing and braces at intervals not exceeding 24-inches).

G. The bottom tension wire shall be interlaced in the weave of the fabric, pulled taut and
fastened to terminal posts.

3.02 MAINTENANCE AND REMOVAL
A. Maintain fencing in good condition. If damaged, immediately repair.
B. Remove temporary fencing upon completion of Work or when no longer required for

security or control. Backfill holes and compact. Holes in pavement shall be surfaced to
match existing paving. Repair damage caused by installation of temporary fencing.

END OF SECTION
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SECTION 01 57 19

ENVIRONMENTAL PROTECTION

PART 1 - GENERAL

1.01 DESCRIPTION:

A

The work covered by this section of the specifications consists of furnishing all labor,
materials, tools and equipment and performing all work required for the prevention of
environmental pollution during and as a result of construction operations under this
contract.

The requirements set forth in this section of the specifications apply to cross-country
areas, river and stream crossings, and construction in and adjacent to wetlands, unless
otherwise specifically stated.

All work under this Contract shall be in accordance with the Conservation
Commissions' Orders of Conditions as well as any conditional requirements applied,
all of which are attached to Section 00 31 43, PERMITS.

Prior to commencement of work, the Contractor shall meet with representatives of the
Engineer to develop mutual understandings relative to compliance of the
environmental protection program.

1.02 RELATED WORK:

A

B.

F.

Section 00 31 43, PERMITS

Section 01 14 19.16, DUST CONTROL

Section 01 33 23, SUBMITTALS

Section 31 00 00, EARTHWORK

Section 31 11 00, CLEARING AND GRUBBING

Section 31 50 00, SUPPORT OF EXCAVATION

1.03 SUBMITTALS:

A

The Contractor shall submit details and literature fully describing environmental
protection methods to be employed in carrying out construction activities within 100
feet of wetlands or across areas designated as wetlands.
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PART 2 - PRODUCTS

2.01 SILT FENCE:

A. The silt fence shall consist of a 3-foot wide continuous length sediment control fabric,
stitched to a mesh backing, and stapled to preweathered oak posts installed as shown
on the drawings. The oak posts shall be 1-1/4-inches by 1-1/4-inches (Minimum
Dimension) by 48-inches and shall be tapered. The bottom edge of the silt fence shall
be buried as shown on the drawings.

B. The silt fence shall be DOT Silt Fence PPDM3611, as manufactured by U.S. Silt &
Site Supply/Getsco, Concord, NH, or approved equal.

C. Silt fence properties:

Physical Properties Test Method Minimum Value
Grab Strength, Ibs. ASTM-D-4632 124
Grab Elongation, % ASTM-D-4632 15
Mullen burst, psi ASTM-D-3786 300
Puncture, Ibs. ASTM-D-4833 65
Trapezoidal Tear, Ibs. ASTM-D-4533 65
UV Resistance2, %3 ASTM-D-4355 80@500 hrs.
AOS, US Sieve No. ASTM-D-4751 30
Flow Rate, gal/min/sq ft ASTM-D-4491 10
Permittivity,(1/sec)gal/min/sq ft | ASTM-D-4491 0.05 sec!

2.02 STRAW BALES:

A. Straw bales shall consist of certified seed free stems of agricultural grain and cereal
crops and shall be free of grasses and legumes. Standard bales shall be 14-inches
high, 18- inches wide and 36- to 40-inches long tied with polypropylene twine and
weigh within 5 percent of 7 Ibs. per cubic ft.

2.03 STRAW WATTLES:
A. Straw Wattles shall consist of a 100% biodegradable exterior jute or coir netting with

100% wheat straw interior filling as manufactured by GEI Works, Sebastian, Florida
(Phone: 772-646-0597; website: www.erosionpollution.com), or approved equal.

2.04 SILT CURTAIN:

A. The silt curtain shall be a Type-1-Silt-Barrier consisting of 18-ounce vinyl fabric skirt
with a 6-inch marine quality floatation device. The skirt shall be ballasted to hang
vertical in the water column by a minimum 3/16-inch galvanized chain. The silt
curtain shall extend into the water as shown on the drawings. If necessary, join
adjacent ends of the silt curtain by connecting the reinforcing grommets and
shackling ballast lines.
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2.05

A

CATCH BASIN PROTECTION:

To trap sediment and to prevent sediment from clogging drainage systems, catch
basin protection in the form of a siltation sack (Siltsack as manufactured by ACF
Environmental, Inc. or approved equal) shall be provided as approved by the
Engineer.

PART 3- EXECUTION

3.01 NOTIFICATION AND STOPPAGE OF WORK:

A.

The Engineer will notify the Contractor in writing of any non-compliance with the
provisions of the Order of Conditions. The Contractor shall, after receipt of such
notice, immediately take corrective action. Such notice, when delivered to the
Contractor or his authorized representative at the site of the work, shall be deemed
sufficient for the purpose. If the Contractor fails to act promptly, the Owner may
order stoppage of all or part of the work through the Engineer until satisfactory
corrective action has been taken. No claim for an extension of time or for excess
costs or damage incurred by the Contractor as a result of time lost due to any stop
work orders shall be made unless it was later determined that the Contractor was in
compliance.

3.02 AREA OF CONSTRUCTION ACTIVITY:

A

Insofar as possible, the Contractor shall confine his construction activities to those
areas defined by the plans and specifications. All land resources within the project
boundaries and outside the limits of permanent work performed under this contract
shall be preserved in their present condition or be restored to a condition after
completion of construction at least equal to that which existed prior to work under
this contract.

3.03 PROTECTION OF WATER RESOURCES:

A.

The Contractor shall not pollute streams, lakes or reservoirs with fuels, oils, bitumens,
calcium chloride, acids or other harmful materials. It is the Contractor's
responsibility to comply with all applicable Federal, State, County and Municipal
laws regarding pollution of rivers and streams.

Special measures should be taken to insure against spillage of any pollutants into
public waters.

3.04 CONSTRUCTION IN AREAS DESIGNATED AS WETLANDS ON THE DRAWINGS:

A.

Insofar as possible, the Contractor shall make every effort to minimize disturbance
within areas designated as wetlands or within 100-feet of wetland resource areas.
Total easement widths shall be limited to the widths shown.
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The Contractor shall perform his work in such a way that these areas are left in the
condition existing prior to construction.

The elevations of areas designated as wetlands shall not be unduly disturbed by the
Contractor's operations outside of the trench limits. If such disturbance does occur,
the Contractor shall take all measures necessary to return these areas to the elevations
which existed prior to construction.

The Contractor shall use a trench box, sheeting or bracing to support the excavation
in areas designated as wetlands.

Excavated materials shall not be permanently placed or temporarily stored in areas
designated as wetlands. Temporary storage areas for excavated material shall be as
required by the Engineer.

The use of a temporary gravel roadway to construct the pipeline in the wetlands area
is not acceptable. The Contractor will be required to utilize timber or rubber matting
to support his equipment in these areas. The timber or rubber matting shall be
constructed in such a way that it is capable of supporting all equipment necessary to
install the pipeline. The timber or rubber matting shall be constructed of materials
and placed in such a way that when removed the material below the matting will not
be unduly disturbed, mixed or compacted so as to adversely affect recovery of the
existing plant life.

Bentonite dams shall be placed in wetlands to prevent drainage. Locations for dams

are as indicated on the drawings or as required by the Engineer.

During construction, easements within wetlands shall be lined with a continuous line
of straw wattles (aka compost filter tube, silt/filter sock).

3.05 PROTECTING AND MINIMIZING EXPOSED AREAS:

A.

The Contractor shall limit the area of land which is exposed and free from vegetation
during construction. In areas where the period of exposure will be greater than two
(2) months, temporary vegetation, mulching or other protective measures shall be
provided as specified.

The Contractor shall take account of the conditions of the soil where temporary cover
crop will be used to insure that materials used for temporary vegetation are adaptive
to the sediment control. Materials to be used for temporary vegetation shall be
approved by the Engineer.

3.06 LOCATION OF STORAGE AREAS:

A.

The location of the Contractor's storage areas for equipment and/or materials shall be
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upon cleared portions of the job site or areas to be cleared as a part of this project, and
shall require written approval of the Engineer. Plans showing storage facilities for
equipment and materials shall be submitted for approval of the Engineer.

No excavated materials or materials used in backfill operations shall be deposited
within a minimum distance of one hundred (100) feet of any watercourse or any
drainage facility. Adequate measures for erosion and sediment control such as the
placement of baled hay or straw around the downstream perimeter of stockpiles shall
be employed to protect any downstream areas from siltation.

There shall be no storage of equipment or materials in areas designated as wetlands.

The Engineer may designate a particular area or areas where the Contractor may store
materials used in his operations.

Storage areas in cross-country locations shall be restored to pre-construction
conditions with the planting of native species of trees and shrubs.

3.07 PROTECTION OF LANDSCAPE:

A.

The Contractor shall not deface, injure, or destroy trees or shrubs nor remove or cut
them without written authority from the Owner. No ropes, cables, or guys shall be
fastened to or attached to any existing nearby trees for anchorages unless specifically
authorized by the Engineer. Excavating machinery and cranes shall be of suitable
type and be operated with care to prevent injury to trees which are not to be removed,
particularly overhanging branches and limbs. The Contractor shall, in any event, be
responsible for any damage resulting from such use.

Branches, limbs, and roots shall not be cut except by permission of the Engineer. All
cutting shall be smoothly and neatly done without splitting or crushing. When there
is unavoidable injury to branches, limbs and trunks of trees, the injured portions shall
be neatly trimmed and covered with an application of grafting wax or tree healing
paint as directed.

Where, in the opinion of the Engineer, trees may possibly be defaced, bruised,
injured, or otherwise damaged by the Contractor's equipment or by his blasting or
other operations, the Engineer may require the Contractor to adequately protect such
trees by placing boards, planks, poles or fencing around them. Any trees or landscape
feature scarred or damaged by the Contractor's equipment or operations shall be
restored as nearly as possible to its original condition at the expense of the
Contractor. The Engineer will decide what method of restoration shall be used, and
whether damaged trees shall be treated and healed or removed and disposed of under
the provisions of Section 31 11 00, CLEARING AND GRUBBING.

Cultivated hedges, shrubs, and plants which could be injured by the Contractor's
operations shall be protected by suitable means or shall be dug up, balled and
temporarily replanted and maintained. After construction operations have been
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substantially completed, they shall be replanted in their original positions and cared
for until growth is re-established. If cultivated hedges, shrubs, and plants are injured
to such a degree as to affect their growth or diminish their beauty or usefulness, they
shall be replaced by items of a kind and quality at least equal to that existing at the
start of the work.

3.08 CLEARING AND GRUBBING:

A

The Contractor shall clear and grub only on the Owner's land or the Owner's
easements, and only the area required for construction operations, as approved by the
Engineer. Removal of mature trees (4-inches or greater DBH) will not be allowed on
temporary easements.

The Contractor shall not remove trees in the Owner's temporary easements without
permission of the Engineer.

3.09 DISCHARGE OF DEWATERING OPERATIONS:

A

Any water that is pumped and discharged from the trench and/or excavation as part of
the Contractor's water handling shall be filtered by an approved method prior to its
discharge into a receiving water or drainage system.

Under no circumstances shall the Contractor discharge water to the areas designated
as wetlands. When constructing in a wetlands area, the Contractor shall discharge
water from dewatering operations directly to the nearest drainage system, stream, or
waterway after filtering by an approved method.

The pumped water shall be filtered through filter fabric and baled hay, a vegetative
filter strip or a vegetated channel to trap sediment occurring as a result of the
construction operations. The vegetated channel shall be constructed such that the
discharge flow rate shall not exceed a velocity of more than 1 foot per second.
Accumulated sediment shall be cleared from the channel periodically.

3.10 DUST CONTROL:

A

During the progress of the work, the Contractor shall conduct his operations and
maintain the area of his activities, including sweeping and sprinkling of streets as
necessary, to minimize creation and dispersion of dust. If the Engineer decides it is
necessary to use calcium chloride for more effective dust control, the Contractor shall
furnish and spread the material, as directed. Calcium chloride shall be as specified
under Section 01 14 19.16, DUST CONTROL.

Calcium Chloride shall not be used for dust control within a drainage basin or in the
vicinity of any source of potable water.

3.11 SEPARATION AND REPLACEMENT OF TOPSOIL:
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Topsoil shall be carefully removed from cross-country areas where excavations are to
be made, and separately stored to be used again as required. The topsoil shall be
stored in an area acceptable to the Engineer and adequate measures shall be employed
to prevent erosion of said material.

3.12 BALED STRAW:

A

To trap sediment and to prevent sediment from clogging drainage systems, baled
straw shall be used where shown on the drawings. Care shall be taken to keep the
bales from breaking apart. The bales should be securely staked to prevent
overturning, flotation, or displacement. All deposited sediment shall be removed
periodically. Bales shall not be placed within a waterway during construction of the
pipeline crossing.

3.13 ERECTION AND MAINTENANCE OF SILT FENCE:

A.

Where indicated on the drawings or where required by the Engineer, the Contractor
shall erect and maintain a temporary silt fence. In areas designated as wetlands, the
Contractor shall line the limits of the construction easement with a silt fence. The silt
fence shall be used specifically to contain sediment from runoff water and to
minimize environmental damage caused by construction.

3.14 SURFACE RESTORATION OF CROSS COUNTRY AREAS:

A.

Plantings detailed in Section 32 92 00 shall be conducted when construction of the
pipeline has been completed within the areas designated. A one-year guarantee of
maintenance will be required on these plantings to ensure that they establish in the
area.

3.15 CATCH BASIN PROTECTION:

A

Catch basin protection shall be used for every catch basin, shown on the plans or as
required by the Engineer, to trap sediment and prevent it from clogging drainage
systems and entering wetlands. Siltation sack shall be securely installed under the
catch basin grate. Care shall be taken to keep the siltation sack from breaking apart
or clogging. All deposited sediment shall be removed periodically and at times prior
to predicted precipitation to allow free drainage flow. Prior to working in areas
where catch basins are to be protected, each catch basin sump shall be cleaned of all
debris and protected. The Contractor shall properly dispose of all debris at no
additional cost to the Owner.

All catch basin protection shall be removed by the Contractor after construction is
complete.

3.16 STRAW WATTLES:

A.

The wattles will be placed in a shallow trench (2-3 inches deep) and staked in the
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ground using wooden stakes driven at 4-foot intervals. The wooden stakes will be
placed at a minimum depth of 24-inches into the ground.

B. The wattles shall be regularly inspected and before and after every forecasted major
weather event. All deposited sediment shall be removed and not allowed to
accumulate to the top of the wattles. Wattles damaged during construction shall be
repaired or replaced as required by the Engineer at no additional cost to the Owner.

C. The Contractor shall remove all wattles after construction is completed.

END OF SECTION
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SECTION 01 74 13

CLEANING UP

PART 1 - GENERAL

1.01

1.02

D.

DESCRIPTION:

The Contractor must employ at all times during the progress of its work adequate cleanup
measures and safety precautions to prevent injuries to persons or damage to property.
The Contractor shall immediately, upon request by the Engineer provide adequate
material, equipment and labor to cleanup and make safe any and all areas deemed
necessary by the Engineer.

RELATED WORK:

Section 00 72 00 GENERAL CONDITIONS

Section 01 11 00 CONTROL OF WORK AND MATERIALS

Section 01 14 00 SPECIAL PROVISIONS

Section 01 57 19 ENVIRONMENTAL PROTECTION

PART 2 - PRODUCTS

(NOT APPLICABLE)

PART 3 - EXECUTION

3.01

A.

DAILY CLEANUP:

The Contractor shall clean up, at least daily, all refuse, rubbish, scrap and surplus
material, debris and unneeded construction equipment resulting from the construction
operations and sweep the area. The site of the work and the adjacent areas affected
thereby shall at all times present a neat, orderly and workmanlike appearance.

Upon written notification by the Engineer, the Contractor shall within 24 hours clean up
those areas, which in the Engineer's opinion are in violation of this section and the above
referenced sections of the specifications.

If in the opinion of the Engineer, the referenced areas are not satisfactorily cleaned up, all
other work on the project shall stop until the cleanup is satisfactory.
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3.02 MATERIAL OR DEBRIS IN DRAINAGE FACILITIES:

A. Where material or debris has washed or flowed into or has been placed in existing
watercourses, ditches, gutters, drains, pipes, structures, such material or debris shall be
entirely removed and satisfactorily disposed of during progress of the work, and the
ditches, channels, drains, pipes, structures, and work shall, upon completion of the work,
be left in a clean and neat condition.

3.03 REMOVAL OF TEMPORARY BUILDINGS, STRUCTURES AND EQUIPMENT:

A. On or before completion of the work, the Contractor shall, unless otherwise specifically
required or permitted in writing, tear down and remove all temporary buildings and
structures it built; shall remove all temporary works, tools and machinery or other
construction equipment it furnished; shall remove all rubbish from any grounds which it
has occupied; shall remove silt fences and hay bales used for trapping sediment; and shall
leave the roads and all parts of the property and adjacent property affected by its
operations in a neat and satisfactory condition.

3.04 RESTORATION OF DAMAGED PROPERTY:

A. The Contractor shall restore or replace, when and as required, any property damaged by
its work, equipment or employees, to a condition at least equal to that existing
immediately prior to the beginning of operations. To this end the Contractor shall do as
required all necessary highway or driveway, walk and landscaping work. Materials,
equipment, and methods for such restoration shall be as approved by the Engineer.

3.05 FINAL CLEANUP:
A. Before acceptance by the Owner, the Contractor shall perform a final cleanup to bring the
construction site to its original or specified condition. This cleanup shall include

removing all trash and debris off of the premises. Before acceptance, the Engineer shall
approve the condition of the site.

END OF SECTION
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SECTION 01 78 00

PROJECT CLOSEOUT

PART 1 - GENERAL

1.01

1.02

1.03

WORK INCLUDED:

This Section covers administrative and procedural requirements for closing out the
project, including, but not limited to:

1.  Project as-built documents

2. Checkout and Certification

3. Startup and Testing

4.  Final Cleaning

5. Substantial Completion

6.  Closeout Procedures

7. Final Completion

8.  Correction/Warranty Period

Closeout checklist to be completed by the Engineer.

RELATED WORK:

General Requirements in their entirety.

Section 01 74 13, CLEANING UP

Section 01 78 39, PROJECT AS-BUILT RECORD

Division 2 through Division 16.

AS-BUILT DOCUMENTS:

Contractor shall maintain on site, separate from the documents used for construction, one
set of the documents listed below, and as construction progresses, shall legibly record on

these documents all changes made during construction.

1.  Contract Drawings.
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7.

8.

Specifications.

Addenda.

Change Orders and other Modifications to the Contract.
Reviewed shop drawings, product data, and samples.
Written interpretations and clarifications.

Field Orders.

Field test reports properly verified.

B.  The draft and completed set of as-built documents shall be submitted to the Engineer and
Owner in conformance with the requirements of Section 01 78 39.

1.04 CHECKOUT AND CERTIFICATIONS:

A.  Prior to checkout and certifications the following tasks shall be completed:

1.

Construction shall be complete. For this purpose, completion of construction is
defined as follows:

a.  The Contractor has completed construction and erection of the work in
conformance with the Contract Drawings and Specifications.

b.  The Contractor has installed and adjusted operating equipment, systems, or
facilities, as applicable, as defined by the manufacturers' erection,
installation, operation and maintenance instructions.

All shop drawings shall have final approval.

All shop tests shall be complete and approved test results submitted to the Engineer.

1.05 FINAL CLEANING:

A. Complete the following cleaning operations before requesting inspection for Certification
of Substantial Completion.

1.

10/26/2022

Clean the site, including landscape development areas of rubbish, litter and other
foreign substances. Sweep paved areas broom clean; remove stains, spills and other
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1.06

1.07

foreign deposits. Rake grounds that are neither paved nor planted, to smooth, even
textured surfaces.

2. Remove waste and surplus materials, rubbish, fencing equipment, temporary
utilities and construction facilities from the site, unless otherwise required by the
Engineer.

3. Comply with requirements of Section 01 74 13 CLEANING UP.
SUBSTANTIAL COMPLETION:

Substantial Completion is officially defined in the General and Supplementary
Conditions. The date of substantial completion will be certified by the Engineer. This
date will not be certified until the following requirements have been satisfied by the
Contractor:

1. All Contract requirements are coordinated into a fully operational system. All
individual units of equipment and treatment are fully operative and performing at
specified efficiencies. Where efficiencies are not specified, performance shall meet
acceptable standards for the particular unit.

2. All field tests have been satisfactorily completed and reports forwarded to the
Engineer.

3. All final training has been completed by the manufacturers' representatives.
CLOSEOUT PROCEDURES:

Submit written certification that Contract Documents have been reviewed, Work has been
inspected, and is complete in accordance with Contract Documents and ready for
Engineer's and Owner's inspection.

Accompany Engineer and Owner on inspection to verify conformance with the Contract
Documents. Prepare a punch list of work items that have been determined by inspection
to not conform to Contract Documents. Punch list items shall include work items that are
missing, incomplete, damaged, incorrect items, or improperly installed or constructed.
The Contractor shall correct the punch list deficiencies by re-work, modifications, or
replacement, as appropriate, until the items conform to the Contract Documents. The
initial punch list shall be produced by the Contractor, with copies to the Engineer and
Owner. When the Contractor has reduced the number of deficient items to a reasonable
level, the Engineer will develop a definitive punch list for the use of the Contractor.

Provide submittals to Engineer that are required by governing or other authorities.
Submit final Application for Payment identifying total adjusted Contract Sum, previous

payments, and sum remaining due. The Contractor shall submit the following documents
with or prior to Final Application for Payment: Set of as-built documents, Contract
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1.08

1.09

E.

1.10

Completion and Acceptance Certificate, Consent of Surety to Final Payment, Release and
Waiver of Liens and Claims (SECTION 01 78 00 — ATT. A), Affidavit of Payment of
Debts and Claims, and remaining releases, waivers, warranties/guarantees, and all other
data required by the Contract Documents.

FINAL COMPLETION:
Prior to final completion, the following tasks shall be completed:
1. Allitems in the punch list shall be completed.

2. All Contract closeout documentation shall be submitted to and accepted by the
Engineer.

CORRECTION/WARRANTY PERIOD:

During the correction period, the Contractor shall correct all deficiencies in equipment
and materials.

During the warranty period, the Contractor shall perform all corrective work on warranty
deficiencies.

Corrective work will be identified by the Engineer or Owner, as appropriate. The
Contractor will be notified of the item(s) requiring corrective work.

The Contractor shall begin work on all corrective work within ten days of being notified
of the deficiency by the Engineer and shall then work continuously until the deficiency is
corrected. Upon completion of the corrective work, the Contractor shall submit a letter
report to the Engineer describing the deficiency and the corrective action that was taken.
The Contractor shall coordinate all corrective work with the Engineer and/or the Owner.

COMPLETION CHECKLIST:

A. When the project has been fully completed, Final Payment can be approved.
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PROJECT COMPLETION CHECKLIST

Owner Job No.

Project

As part of the project closeout, all items listed below must be checked off as being complete or
otherwise accounted for. The person verifying completion of the item shall list the completion
date and his/her initials.

Project Closeout Checklist

Date
Completion Verified by
Verified

AS-BUILT DOCUMENTS HANDED OVER

1. Contract Drawings

2. Specifications

3. Addenda

4. Change Orders/Contract Modifications

5. Reviewed Shop Drawings, Product Data and Samples

6. Written Interpretations/Clarifications

7. Field Orders

8. Field Test Reports

EQUIPMENT CHECKOUT AND CERTIFICATIONS

1. Construction Complete per Drawings/Specifications

2. Equipment Installed and Adjusted

3. All Shop Drawings have Final Approval

4. All Shop Tests Complete and Results Submitted
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Project Closeout Checklist

Date
Completion
Verified

Verified By

START-UP AND TESTING

1. All Checkout and Certifications Complete

2. All O&M Manuals Approved

3. All Preliminary Training by Manufacturers Rep. Completed

FINAL CLEANING

1. All Construction Facilities Removed

2. All Construction Debris Removed

3. All Areas Swept/Cleared

SUBSTANTIAL COMPLETION

1. All Items Coordinated Into a Fully Operational System

2. All Equipment Units Operational at Specified Efficiencies

3. All Field Tests Completed and Reports Submitted

4. All Final Training by Manufacturer's Rep. Completed

CLOSEOUT PROCEDURES

1. Written Certification Submitted that Work is Ready for Owner &
Engineer Inspector

2. Inspection by Owner, Engineer, Contractor completed

3. Punch List of Nonconforming Items Prepared

4. Documents Required by Governing or Other Authorities Submitted
(List Them)

5. Final Application for Payment Received

6. Contract Completion and Acceptance Certificate Submittal

7. Consent of Surety to Final Payment Submittal

8. Release and Waiver of Liens and Claims Submitted

9. Affidavit of Payment of Debts and Claims Submitted
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Project Closeout Checklist

Date
Completion
Verified

Verified By

10. Warranties/Guarantees Submitted

11. Other Required Releases and Waivers Submitted (List Them)

12. Permits Submitted (List Them)

13. Weekly Payrolls Submitted as Required by Law

FINAL COMPLETION

1. All Items in Punch List Completed

2. All Other Required Documentation Submitted (List It)

CORRECTION/WARRANTY PERIOD

1. Correction Period Start Date:

End Date:

2. Specific Warranties Provided

Item Warranty Duration
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Full name of persons signing their initials on this checklist:

END OF SECTION

Documentl
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SECTION 01 78 39

PROJECT AS-BUILT RECORD DRAWINGS

PART 1 - GENERAL

1.01 WORK INCLUDED:

This Section covers the Contractors As-Built Record drawings for the project. The As-
Built Record drawings for the project shall include, but are not limited to:

A

12/13/2022

The Contractors construction coordination drawings for all the project disciplines.
The Contractors construction coordination drawings for the project disciplines
shall be submitted to the Engineer prior to Construction of the said discipline. The
Contractors construction coordination drawings for the project disciplines shall
include but are not limited to the following:

Architectural
Civil

Structural
Electrical
Mechanical
Plumbing
Process
Instrumentation

N~ WNE

Draft Record Documents Review

Upon completion of the project construction the Contractor shall submit a
complete copy of 24- by 36-inch Record Drawings to the Owner and the Engineer
for review. The Owner and the Engineer shall jointly review the Record Drawings
and provide comments to the Contractor. The Contractor shall modify the Record
Drawings as necessary based on the comments provided by the Owner and the
Engineer.

Final Record Documents

Upon incorporation and acceptance of the Draft Record Drawings comments from
the Owner and the Engineer, the Contractor shall submit the Final Record
Drawings and documentation. The Contactor shall submit two sets of 24- by 36-
inch Record Drawings to the Owner and an additional two sets of 24- by 36-inch
Record Drawings to the Engineer for their records. The Contractor shall also
submit to the Engineer a minimum 20 gigabyte flash drive with the electronic
Record Drawing files. The electronic Record Drawing files shall be obtained from
the Owner (the Engineer shall provide on behalf of the Owner if the Engineer was
the project design